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)ate

Code

User

11/21/2008

NCOC

AGUIRRE

New Case Filed-Other Claims

APER

AGUIRRE

Plaintiff: Schroeder, Cody Appearance Samuel S Randy J. Stoker
Beus

AGUIRRE

Filing: A - Civil Complaint for more than $1,000.00 Randy J. Stoker
Paid by: Beus, Samuel S (attorney for Schroeder,
Cody) Receipt number: 8030260 Dated:
11/21/2008 Amount: $88.00 (Check) For:
Schroeder, Cody (plaintiff)

COMP

AGUIRRE

Complaint and Demand for Jury Trial

Randy J. Stoker

SMIS

AGUIRRE

Summons Issued

Randy J. Stoker

APPL

AGUIRRE

Application for Order to Show Cause

Randy J. Stoker

AFFD

AGUIRRE

Affidavit of Cody Schroeder in Support of Order to Randy J. Stoker
Show Cause

11/24/2008

OSCI

MCMULLEN

Order To Show Cause Issued

Randy J. Stoker

11/25/2008

HRSC

MCMULLEN

Hearing Scheduled (Order to Show Cause
12/15/2008 10:00 AM)

Randy J. Stoker

12/2/2008

AFSV

NIELSEN

Affidavit Of Service
12-1-8

Randy J. Stoker

SMRT

NIELSEN

Summons Returned

Randy J. Stoker

NICHOLSON

Filing: 17 - All Other Cases Paid by: Steven D
Randy J. Stoker
Petersen Receipt number: 8032005 Dated:
12/10/2008 Amount: $58.00 (Check) For: Partin,
Erik K (defendant)

APER

NICHOLSON

Defendant: Partin, Erik K Appearance Steven D.
Peterson

Randy J. Stoker

NOAP

NICHOLSON

Notice Of Appearance

Randy J. Stoker

12/12/2008

NINT

NIELSEN

Notice Of Intent to Produce Testimony
fax

Randy J. Stoker

12/15/2008

DCHH

MCMULLEN

Randy J. Stoker
Hearing result for Order to Show Cause held on
12/15/2008 10:00 AM: District Court Hearing Hei<
Court Reporter: Torres
Number of Transcript Pages for this hearing
estimated:

CMIN

MCMULLEN

Court Minutes

Randy J. Stoker

ORDR

MCMULLEN

Order on Hearing

Randy J. Stoker

NIELSEN

3-Day Notice of Intent to Take Default

Randy J. Stoker

12/10/2008

12/17/2008

1/29/2009

Judge
Randy J. Stoker

2/3/2009

ANSW

NIELSEN

Answer and Counterclaim

Randy J. Stoker

2/12/2009

HRSC

MCMULLEN

Hearing Scheduled (Status 03/30/2009 10:00
AM) Scheduling Conference

Randy J. Stoker

OSCO

MCMULLEN

Order for Scheduling Conference and Order RE:
Motion Practice

Randy J. Stoker

ANSW

NIELSEN

Answer to Counterclaim and Demand for Jury
Trial

Randy J. Stoker

NOSV

NIELSEN

Notice Of Service
(Plaintiffs First Set of Discovery)

Randy J. Stoker

2/19/2009
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)ate

Code

User

3112/2009

NOTC

NIELSEN

Notice of Association of Counsel

Randy J. Stoker

3/16/2009

STIP

NIELSEN

Stipulation for Scheduling and Planning

Randy J. Stoker

HRSC

MCMULLEN

Hearing Scheduled (Pretrial Conference

Randy J. Stoker

Judge

08/31/200909:00 AM)

HRSC

MCMULLEN

Hearing Scheduled (Jury Trial 09/15/200909:00 Randy J. Stoker
AM)

ORDR

MCMULLEN

Order Approving Stipulated Scheduling and Jury
Trial Notice

Randy J. Stoker

3/2312009

NOSV

NIELSEN

Notice Of Service of Discovery Documents
(Defendant's Answers to Plaintiff's First Set of
Interrogatories, Requests for Production, and
Requests for Admission)

Randy J. Stoker

3/26/2009

NODT

NIELSEN

Notice Of Taking Deposition Duces Tecum of
Cody Schroeder

Randy J. Stoker

NODT

NIELSEN

Notice Of Taking Deposition Duces Tecum

Randy J. Stoker

NOTR

NIELSEN

Notice Of Preparation Of Transcript & Filing

Randy J. Stoker

6/17/2009

NIELSEN

Plaintiff's Witness Disclosures

Randy J. Stoker

6/30/2009

NIELSEN

Defendant's Witness Disclosure

Randy J. Stoker

7/612009

NIELSEN

Plaintiff's Expert Witness Disclosure

Randy J. Stoker

7/29/2009

NIELSEN

Plaintiff's Supplemental Expert Witness
Disclosure

Randy J. Stoker

6/412009

8/13/2009

MOTN

NICHOLSON

Motion To Continue Pre-Trial Conference And
Jury Trial

Randy J. Stoker

8/17/2009

MOTN

NIELSEN

Motion to Shorten Time

Randy J. Stoker

NOHG

NIELSEN

Notice Of Hearing

Randy J. Stoker

8/18/2009

HRSC

MCMULLEN

Hearing Scheduled (Motion 08/31/200910:00
AM) Motion to Continue

Randy J. Stoker

8/2412009

MEMO

NIELSEN

Pre-Trial Memorandum

Randy J. Stoker

8/26/2009

NOHG

NIELSEN

Notice to Vacate Hearing on Motion to Continue

Randy J. Stoker

8/27/2009

HRVC

MCMULLEN

Hearing result for Motion held on 08/31/2009
Randy J. Stoker
10:00 AM: Hearing Vacated Motion to Continue

8/3112009

CO NT

MCMULLEN

Continued (Pretrial Conference 09/21/2009
08:30 AM)

Randy J. Stoker

CONT

MCMULLEN

Continued (Jury Trial 10101/200908:30 AM)

Randy J. Stoker

DCHH

MCMULLEN

District Court Hearing Held
Court Reporter: Vasquez
Number of Transcript Pages for this hearing
estimated:

Randy J. Stoker

CMIN

MCMULLEN

Court Minutes

Randy J. Stoker

9/1112009

OFFR

MCMULLEN

Notice Of Hearing

Randy J. Stoker

MCMULLEN

Notice Of Hearing

Randy J. Stoker

Offer of Judgment
fax

Randy J. Stoker

NIELSEN

.
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)ate

Code

User

}/21/2009

DCHH

MCMULLEN

Judge
Hearing result for Pretrial Conference held on
Randy J. Stoker
District Court Hearing Hei<
Court Reporter: Ledbetter
Number of Transcript Pages for this hearing
estimated:
09/21/200908:30 AM:

CMIN

MCMULLEN

Court Minutes

Randy J. Stoker

AFFD

NIELSEN

Affidavit of V. Lane Jacobson in Support of
Partin's Pre-Trial Brief

Randy J. Stoker

BREF

NIELSEN

Partin's Pre-Trial Brief

Randy J. Stoker

3/24/2009

NOTR

NIELSEN

Notice Of Preparation Of Transcript & Filing

Randy J. Stoker

3/25/2009

AFFD

NIELSEN

Affidavit of Cody Schroeder

Randy J. Stoker

RSPN

NIELSEN

Response to Partin's Pre-Trial Brief

Randy J. Stoker

9/28/2009

NIELSEN

Plaintiff's Exhibit Disclosures

Randy J. Stoker

9/29/2009

NIELSEN

Plaintiff's Amended Exhibit Disclosures

Randy J. Stoker

MISC

MCMULLEN

Partin's Proposed Jury Instructions

Randy J. Stoker

MISC

MCMULLEN

Plaintiffs Proposed Jury Instructions

Randy J. Stoker

STMT

MCMULLEN

Statement of Claims

Randy J. Stoker

MISC

MCMULLEN

Preliminary Jury Instructions

Randy J. Stoker

DCHH

MCMULLEN

Hearing result for Jury Trial held on 10101/2009
08:30 AM: District Court Hearing Held
Court Reporter: Vasquez
Number of Transcript Pages for this hearing
estimated:

Randy J. Stoker

MISC

MCMULLEN

Witness List

Randy J. Stoker

CMIN

MCMULLEN

Court Minutes

Randy J. Stoker

MISC

MCMULLEN

Final Jury Instructions

Randy J. Stoker

VERD

MCMULLEN

Jury Verdict

Randy J. Stoker

MISC

MCMULLEN

Final Jury Instruction

Randy J. Stoker

MISC

MCMULLEN

Plaintiff Exhibit List

Randy J. Stoker

MISC

MCMULLEN

Defendant Exhibit List

Randy J. Stoker

JDMT

MCMULLEN

Judgment

Randy J. Stoker

CDIS

MCMULLEN

Civil Disposition/Judgment entered: entered for:
Partin, Erik K, Defendant; Schroeder, Cody,
Plaintiff. Filing date: 10/6/2009

Randy J. Stoker

MOTN

AGUIRRE

Motion to Stay Execution of or Proceedings to
Enforce Judgment Pursuant to Rule 62(b),
I.R.C.P.

Randy J. Stoker

MOTN

AGUIRRE

Motion for Judgment Notwithstanding the Verdict Randy J. Stoker
or in the Alternative for a New Trial

WRITT

SCHULZ

Writ Issued
TF

3/2312009

9/30/2009

10/1/2009

10/212009

10/6/2009

10116/2009

10/19/2009

Randy J. Stoker

l.
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Date

Code

User

Judge

SCHULZ

Miscellaneous Payment: Writs Of Execution Paid Randy J. Stoker
by: Wright Bros Receipt number: 9028022 Dated:
10/19/2009 Amount: $2.00 (Check)

APWE

AGUIRRE

Application & Affidavit For Writ Of Execution

MOTN

AGUIRRE

Motion and Memorandum of Costs and Attorney's Randy J. Stoker
Fees

NOHG

NIELSEN

Notice Of Hearing
fax

Randy J. Stoker

MOTN

NIELSEN

Motion and Memorandum of Costs and Attorney
Fees
fax

Randy J. Stoker

AFFD

NIELSEN

Affidavit in Support of Attorney Fees
fax

Randy J. Stoker

10/21/2009

HRSC

MCMULLEN

Hearing SCheduled (Motion to Stay 10/26/2009
10:00 AM)

Randy J. Stoker

10/26/2009

DCHH

MCMULLEN

Randy J. Stoker
Hearing result for Motion to Stay held on
10/26/200910:00 AM: District Court Hearing Hel<
Court Reporter: Ledbetter
Number of Transcript Pages for this hearing
estimated:

CMIN

MCMULLEN

Court Minutes

Randy J. Stoker

HRSC

MCMULLEN

Hearing Scheduled (Motion 11/09/200910:00
AM) Motion for New Trial

Randy J. Stoker

10/19/2009

10/20/2009

MCMULLEN
CO NT

MCMULLEN
MCMULLEN

Notice Of Hearing
Continued (Motion 11/23/2009 10:00 AM)
Motion for New Trial
Notice Of Hearing

Randy J. Stoker

Randy J. Stoker
Randy J. Stoker
Randy J. Stoker

ORDR

MCMULLEN

Order on Motion to Stay Execution of or
Proceedings to Enforce Judgment Pursuant to
Rule 62(b) IRCP

Randy J. Stoker

10/30/2009

OBJC

NIELSEN

Objection to Motion for Judgment
Nothwithstanding the Verdict or in the Alternative
for a New Trial

Randy J. Stoker

11/2/2009

OBJC

NIELSEN

Objection to Defendant's Memorandum of Costs
and Attorney's Fees

Randy J. Stoker

SAVE

Randy J. Stoker
Miscellaneous Payment: Copy Cd Paid by: V.
Lane Jacobson Receipt number: 9030566 Dated:
11/16/2009 Amount: $6.00 (Cash)

NAAR

SAVE

Notice and Agreement RE: Purchase of audio
recordings of district and magistrate court
proceedings.

Randy J. Stoker

DCHH

MCMULLEN

Hearing result for Motion held on 11/23/2009
10:00 AM: District Court Hearing Held
Court Reporter: Schloder
Number of Transcript Pages for this hearing
estimated: Motion for New Trial

Randy J. Stoker

CMIN

MCMULLEN

Court Minutes

Randy J. Stoker

11/16/2009

11/23/2009

~
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)ate

Code

User

11/23/2009

ADVS

MCMULLEN

Case Taken Under Advisement

11/25/2009

OPIN

COOPE

Memorandum Opinion Re Defendant's Motion for Randy J. Stoker
Judgment Notwithstanding the Verdict or in the
Alternative New Trial and On Cross Motions of
the Parties for Attorney Fees and Costs

JDMT

COOPE

Amended Judgment

Randy J. Stoker

12/2/2009

MOTN

PIERCE

Motion to Reduce Award of Schroeder's Attorney
Fees and Costs Pursuant to Rule 68, I,R.C.P.

Randy J. Stoker

12/7/2009

OBJC

PIERCE

Randy J. Stoker
Objection to Motion to Reduce Award of
Schroeder's Attorney Fees and Costs Pursuant to
Rule 68, l.R.C.P.

12/10/2009

NTOA

COOPE

Notice Of Appeal

Randy J. Stoker

APSC

COOPE

Appealed To The Supreme Court

Randy J. Stoker

COOPE

Miscellaneous Payment: For Making Copies Of
Randy J. Stoker
Transcripts For Appeal Per Page Paid by: Wright
Brothers Law Office Receipt number: 9033465
Dated: 12/16/2009 Amount: $70.00 (Check)

COOPE

Miscellaneous Payment: Record Covers For
Appeals Paid by: Wright Brothers Law Office
Receipt number: 9033465 Dated: 12/16/2009
Amount: $30.00 (Check)

COOPE

Filing: L4 - Appeal, Civil appeal or cross-appeal to Randy J. Stoker
Supreme Court Paid by: Baldwin, Brooke
(attorney for Schroeder, Cody) Receipt number:
9033466 Dated: 12/16/2009 Amount: $101.00
(Check) For: Schroeder, Cody (plaintiff)

12/16/2009

Judge
Randy J. Stoker

Randy J. Stoker

12/17/2009

CCOA

COOPE

Clerk's Certificate Of Appeal

Randy J. Stoker

12/21/2009

HRSC

MCMULLEN

Hearing Scheduled (Motion 01/22/2010 10:00
AM) Motion for Costs & Fees

Randy J. Stoker

12/23/2009

REOU

PIERCE

Request for Additional Record or in the
Alternative an Additional Exhibit

Randy J. Stoker

12/29/2009

REOU

COOPE

Request for Additional Record or in the
Alternative and Additional Exhibit

Randy J. Stoker

SCDF

COOPE

Supreme Court Document Filed- Clerk's
Certificate Filed

Randy J. Stoker

SCDF

COOPE

Supreme Court Document Filed- Notice of Appeal Randy J. Stoker
Filed (T)

12/30/2009

CCOA

COOPE

Amended Clerk's Certificate Of Appeal

Randy J. Stoker

1/11/2010

DCHH

MCMULLEN

Hearing result for Motion held on 01/11/2010
10:00 AM: District Court Hearing Held
Court Reporter: Vasquez
Number of Transcript Pages for this hearing
estimated: Motion for Costs & Fees

Randy J. Stoker

CMIN

MCMULLEN

Court Minutes

Randy J. Stoker

ORDR

MCMULLEN

Order Re: Defendants Motion to Reduce Award of Randy J. Stoker
Schroeders Attorneys Fees and Costs Pursuant
to Rule 68 IRCP

1/14/2010

l.O

Andrew B. Wright [ISB No. 6812]
Samuel S. Beus [ISB No. 7193]
WRIGHT BROTHERS LAW OFFICE, PLLC
1166 Eastland Drive N., Suite A
P.O. Box 226
Twin Falls, ID 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: AWright@WrightBrothersLaw.Com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CODY SCHROEDER,
an individual,
Plaintiff,
vs.

)
)
)
)
)
)
)
)

ERIK K. PARTIN,
an individual,

)

Defendant.

)

Case No. -\:-,.L.JI.~!..!..L.._ _ _ _-+-_

COMPLAINT AND DEMAND FOR
JURY TRIAL
Category:
Fee:

A( 1)
$88.00

)

-------------------------)
Plaintiff Cody Schroeder, by and through his attorney, Samuel S. Beus of Wright
Brothers Law Office, PLLC, complains and alleges against Defendant Erik K. Partin as
follows:

PARTIES, JURISDICTION, AND VENUE
1.
Plaintiff Cody Schroeder ("Schroeder") is a resident of Mendocino County,
California.

COMPLAINT AND DEMAND FOR JURY TRIAL - 1 -

2.
Upon information and belief, Defendant Erik Partin ("Partin") is a resident of Twin
Falls County, Idaho.

3.
This is an action to recover damages in excess of the $10,000 minimum
jurisdictional limit of this Court.
4.
Venue is proper in Twin Falls County, Idaho pursuant to Idaho Code § 5-404.

COUNT I - BREACH OF CONTRACT
5.

Schroeder incorporates herein by reference all of the above and foregoing
allegations of this Complaint.

6.
In approximately August of 2006, Partin and Schroeder agreed that Partin would
provide the labor for various mechanical repairs, upgrades, and an engine re-build for
Schroeder's 1970 Plymouth Barracuda (the "Car"), while Schroeder agreed to purchase
the parts and components necessary to complete this work and pay Partin for this labor
(the "Agreement"). The Agreement also provided that Partin would deliver the Car to
Charlie's Auto Refinishing with the above-described labor performed on or before
October 8,2008 and, in the event Partin failed to do so, Partin agreed to pay Schroeder
$2,500.00 and $100.00 for each day thereafter until delivery was completed.

COMPLAINT AND DEMAND FOR JURY TRIAL - 2 -

7.
From August, 2006 to date, Partin breached the Agreement, which conduct
includes, but is not limited to, failing to work on the Car in a timely manner,
misrepresenting the status of work completed on the Car, and refusing to either return
the Car to Schroeder or deliver it to Charlie's Auto Refinishing.

8.
As a direct and proximate result of Partin's above-described conduct, Schroeder
has been damaged by Partin in an amount to be proven at trial, including, but not limited
to, the liquidated damages provided for in the Agreement, any damage to and/or loss of
the Car and/or the amount paid by Schroeder to Partin for materials and labor.
9.

Schroeder is further entitled to recover reasonable court costs, including
attorney's fees, as provided by Idaho law, including Idaho Code § 12-120 and 12-121.

COUNT 11- BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING
10.
Schroeder incorporates herein by reference all of the above and foregoing
allegations of this Complaint.
11.
The Agreement between the parties contained an implied covenant of good faith
and fair dealing, which Partin breached by engaging in the above-described conduct.
12.
As a direct and proximate result of Partin's above-described conduct, Schroeder
has been damaged in an amount to be proven at trial, including, but not limited to, the

COMPLAINT AND DEMAND FOR JURY TRIAL - 3-

13

liquidated damages provided for in the Agreement, any damage to and/or loss of the
Car, and/or the amount paid by Schroeder to Partin for materials and labor.
13.
Schroeder is further entitled to recover reasonable court costs, including
attorney's fees, as provided by Idaho law, including Idaho Code § 12-120 and 12-121.

DEMAND FOR JURY TRIAL
Plaintiff requests a jury trial on all issues. Plaintiff will not stipulate to a jury of
fewer than twelve members.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff Cody Schroeder prays for the following judgment against
Defendant Erik Partin, as follows:
A.

For damages in an amount to be determined at trial.

B.

For an Order to Show Cause, if any there be, why Defendant Erik Partin
should not immediately deliver the Car, together with all uninstalled parts
and components, to Charlie's Auto Refinishing at 299 Osterloh Ave. W.,
Twin Falls, Idaho, 83301.

C.

For reasonable attorney's fees and costs incurred in pursuing this claim.
In the event of default, a reasonable attorney's fee is $2,500.

D.

For pre-judgment interest on all items of fixed cost.

E.

For such other and further relief as the Court deems just and proper.

COMPLAINT AND DEMAND FOR JURY TRIAL - 4-

DATED this

~ day of November,

2008.

WRIGHT BROTHERS LAW OFFICE, PLLC
~~
.:z...
.~~~.d:::::.---_~
•••
: . 0"

..

-------

.

By . .~
Samuel S. Beus
Attorneys for Plaintiff
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STEVEN D. PETERSON, ISB# 3563
JOHN C. PETERSON, IS8# 6796
PETERSON LAW OFFICE, PLLC
ATTORNEYS AT LAW
P.O. Box 5827
161 5th Ave. S., Ste. 310
Twin Falls, 1083303-5827
Phone: (208) 733-5500
Fax: (208) 733-5553
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
****
CODY SCHROEDER,
An Individual,
Plaintiff,
Vs.
ERIK PARTIN,
An Individual,
Defendant.

)
)

)

Case No: CV-08-5227

)
)
)

ANSWER AND COUNTERCLAIM

)
)

Fee Category: I( 11 )
Filing Fee: NO FEE

)
)

)
)
)

*****
Defendant by and through its attorneys of record, hereby answer
and otherwise respond to the Complaint filed by Plaintiff Cody Schroeder ("Plaintiff") as
follows:
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In addition to the defenses set forth below, Defendant reserves all defenses
provided for or authorized by Rule 12(b) of the Idaho Rules of Civil Procedure and all
other defenses provided by law.
FIRST DEFENSE

1.

Plaintiff's Complaint fails to state a claim against Defendant upon which

relief can be granted. Defendant is therefore entitled to judgment in its favor as a matter
of law.
SECOND DEFENSE

2.

Defendant denies each and every allegation of the Complaint not herein

expressly and specifically admitted.
3.

Defendant, admits the allegations in Paragraphs 2 and 4 of Plaintiff's

Complaint.
4.

Plaintiff conditionally admits Paragraph 6 of Plaintiff's complaint to the

extent Plaintiff contracted with Defendant to rebuild Plaintiff's Plymouth Barracuda and
that Defendant executed a document entitled Performance Contract for a 1971
Plymouth Cuda, not a 1970 Plymouth Barracuda as alleged by Plaintiff, but states that
any valid performance contract ceased December 15, 2008 when Plaintiff received
possession of the Plymouth Barracuda.
5.

Defendant denies the allegations in Paragraphs 7, 8, 9, 10, 11, 12, 13 of

Plaintiff's complaint.
6.

Defendant denies that Plaintiff is entitled to any of the relief requested in

Paragraphs A through E in his prayer for relief.
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THIRD DEFENSE

7.

Plaintiff's recovery of damages under the Performance Contract as

alleged in Plaintiff's complaint and Application for Order to Show Cause, (Exhibit D) is
barred for failure of consideration.
FOURTH DEFENSE

8.

Defendant alleges that Plaintiff's damages, if any were directly and

proximately caused by his own actions or inactions or by the actions or inactions of third
parties.
FIFTH DEFENSE

9.

Defendant asserts all equitable defenses including unclean hands, waiver,

mistake, estaoppel and laches.
SIXTH DEFENSE

10.

Plaintiff's recovery of damages under the alleged Performance Contract is

unconsumable or otherwise unenforceable.
SEVENTH DEFENSE

11.

The actions of Plaintiff and Defendant include a modification of alleged

Performance Contract between Plaintiff and Defendant.
EIGHTH DEFENSE

12.

Plaintiff is barred form recover as the Performance Contract is indefinite in

its terms.
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COUNTERCLAIM
COUNT ONE - BREACH OF CONTRACT

COMES NOW Defendant ERIK PARTIN ("Counterclaimant"), and hereby assert
the following Counterclaim against Plaintiff CODY SCHROEDER ("Counterdefendant")
as follows.
1.

This Counterclaim arises out of the same transaction and/or occurrence

that are the subject of Plaintiff's Complaint.
2.

This Court has jurisdiction over the subject matter of this Counterclaim

pursuant to Rule 13(b) of the Idaho Rules of Civil Procedure. Venue is proper in Twin
Falls County in accordance with Idaho Code § 5-404.
3.

As Plaintiff/Counderdefendant alleges in Paragraph 6 of his Complaint

Plaintiff and Defendant entered into an agreement whereby Defendant would rebuild
Plaintiff's 1971 Plymouth Barracuda providing the necessary labor and parts to be either
reimbursed by Plaintiff/Counterdefendant or provided by Plaintiff/Counterdefendant.
4.

As a result of the Agreement Counterciaimant/Defendant provided labor in

the total amount of $10,401.31

and

parts of $2,685.11,

receiving

$2,350.00

reimbursement from Plaintiff/Counterdefendant leaving a remaining balance due of
$10,736.42.
5.
labor

To date Counterciaimant/Defendant has not yet received payment for any
and

parts

furnished

to

CounterdefendantiPlaintiff,

damaging

Counterclaimant/Defendant in the amount of $10,736.42 offset, and together with
prejudgment interest on said sum at the rate of ten percent per annum from December
15, 2008 until entry of judgment.
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COUNT 2- LEIN FORECLOSURE

6.

The Counterclaimant/Defendant realleges and incorporates herein by

reference the allegations contained in paragraphs 1 through 5 above.
7.

Counterclaimant/Defendant

in

providing

parts

and

labor

to

CounterdefendantiPlaintiff acquired certain lien rights pursuant to Idaho Code § 45-806.
8.

Pursuant to Stipulation and Order of this Court Counterclaimant/Defendant

has retained its lien rights in CounterdefendantiPlaintiff's 1971 Plymouth Barracuda.
9.

CounterdefendantiPlaintiff is liable to Countereciaimant/Defendant for the

sum of $10,736.42 together with interest thereon from December 15, 2008; and
reasonable attorney's fees, costs, and expenses with respect to said Claim of Lien.
10.

Counterciaimant/Defendant is entitled to foreclose its lien against the

personal property to enforce the obligation owed to him by Counterdefendant/Plaintiff.
COUNT 3 - UNJUST ENRICHMENT & QUANTUM MERIUT

11.

Counterciaimant/Defendant

realleges

and

incorporates

herein

by

materials

to

reference the allegations contained in paragraphs 1 through 10 above.
12.

Counterciaimant/Defendant

provided

services

and

CounterdefendantiPlaintiff on or before December 15, 2008, having a reasonable value
of $13,086.42 less $2,350.00 previously paid by CounterdefendantiPlaintiff.

There

remains due and owing for said services and materials the sum of $10,736.42 plus
interest.
13.

CounteredefendantiPlaintiff has refused payment of the reasonable value

of Counterclaimant/Defendant's services and materials in the sum of $10,736.42.
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14.

By accepting and

using the services and

materials provided

by

CounterciaimantiDefendant without full payment, Counterdefendant/Plaintiff has been
unjustly enriched in the sum of $10,736.42.
15.

CounterciaimantiDefendant is entitled to collect the balance of the

reasonable value for CounterdefendantiPlaintiff's services and materials under the
equitable doctrine of unjust enrichment or quantum meriut in the sum of $10,736.42,
plus interest.
ATTORNEY FEES

CounterciaimantiDefendant has been compelled to employ the services of an
attorney to prosecute this action and are entitled to recover attorney's fees pursuant to
Idaho Code §§ 12-120(1) & 12-120(3) in the reasonable sum of $2,500.00 if this matter is
uncontested, and for such additional sum as the Court deems just and equitable if this
matter is contested.
WHEREFORE, CounterciaimantiDefendant prays for entry of judgment as follows:
A.

Recover CounterdefendantiPlaintiff the principal sum of $10,736.42, plus

statutory interest thereon accruing since the due date until the date of judgment.
B.

For an Order of this Court that the Claim of Lien filed by the

CounterclaimantiDefendant be foreclosed and that the CounterdefendantiPlaintiff and all
persons claiming any right, title, and interest in and to the real property described herein or
any portion thereof, by, through, or under the CounterdefendantiPlaintiff be barred and
foreclosed of all right, title, and interest, in and to the said real property or any part thereof;
C.

That the Court enter the usual Decree of Foreclosure for the sale of the

personal property described in the Claim of Lien, according to the law and the practice of
this Court and that said real property be sold by the Sheriff of Twin Falls County, State of
Idaho, and that the proceeds from said sale be applied to all payments and other sums

ANSWER AND COUNTERCLAIM - Page 6

due to the Plaintiff with the balance, if any, remitted to the Court for distribution to the
parties as their interests may appear.
D.

That the Court order that any party to this action may become a purchaser at

said sale and that the Sheriff execute a certificate of sale to the purchaser or purchasers
and that the said purchaser or purchasers be let into possession of the personal property
upon production of a Sheriffs Deed or Certificate of Sale;

E.

For reasonable attorney fees of not less than $2,500.00 if this matter is

uncontested, and in such additional sum as this Court deems just and equitable if this
matter is contested;
F.

For CounterclaimantlDefendant's cost of suit;

H.

For such other and further relief as the Court deems just and proper.
DATED this ~ day of February, 2009.
PETERSON LAW OFFICE, PLLC

By--"<,-",,-</6_··r?~_<,,·,<,,._{}--,,-,1_1_,1--_,_
STEVEN D. PETERSON, Attorney for
Defendant ERIK PARTIN

ANSWER AND COUNTERCLAIM - Page 7

VERIFICATION

STATE OF IDAHO
County of Twin Falls

)
) ss.
)

ERIK PARTIN, being first duly sworn on my oath, depose and say: That I
am Counterclaimant/Defendant in the above - entitled action; that I have read the above
and foregoing Answer and Counterclaim and know the contents thereof; and that the
facts therein stated are true to the best of my knowledge, information, and belief except
as to those matters therein stated to be on information and belief and, as to those
matters, I believe them to be true.

ERIK PARTIN

SUBSCRIBED AND SWORN to before me this

3

day of February, 2009.

*It~~ ~ /0 , _ .___

~TARYF1UBLlC~

Residing at TtO/1 ,;a/If'
My Commission Expires: 5"

r -
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CERTIFICATE OF MAILING
I, the undersigned, hereby certify that I am a resident attorney of the State
of Idaho and that on the ...1- day of February, 2009 I served a copy of the foregoing
document upon the following person:
Samuel S. Bues
WRIGHT BROTHERS LAW OFFICE, PLLC
PO Box 226
Twin Falls, 10 83303-0226
by depositing a true copy thereof in the United States mail, postage prepaid.

STEVEN O. PETERSON
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Andrew B. Wright [ISB No. 6812]
Samuel S. Beus [ISB No. 7193]
WRIGHT BROTHERS LAW OFFICE, PLLC
1166 Eastland Drive N., Suite A
P.O. Box 226
Twin Falls, 10 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: AWright@WrightBrothersLaw.Com
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CODY SCHROEDER,
an individual,
Plaintiff,
vs.
ERIK K. PARTIN,"
an individual,
Defendant.

I

"

- 'J

)
)

)
)

Case No. CV-08-5227

)
)

ANSWER TO COUNTERCLAIM
AND DEMAND FOR JURY TRIAL

)
)
)
)
)

-------------------------)
COMES NOW Plaintiff Cody Schroeder, by and through his attorney, Samuel S.
Beus of Wright Brothers Law Office, PLLC, and submits this answer to Defendant!
Counterclaimant's Counterclaim ("Counterclaim") as follows:

FIRST DEFENSE
The Counterclaim, and each and every allegation contained therein, fails to state
a claim against Plaintiff upon which relief can be granted.
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SECOND DEFENSE

1.
Plaintiff denies each and every allegation contained in the Counterclaim, unless
expressly and specifically hereinafter admitted.

2.
Plaintiff admits the allegations contained on Paragraphs 1 and 2 of the
Counterclaim.
3.
With regards to Paragraph 3 of the Counterclaim, Plaintiff admits that the parties
entered into an agreement that provided, in part, that Defendant would provide the labor
necessary to rebuild Plaintiff's 1970 Plymouth Barracuda (the "Car"), and Plaintiff would
provide the parts necessary for rebuilding the Car, either directly or by reimbursing
Defendant. Plaintiff denies the remainder of the allegations in Paragraph 3 of the
Counterclaim.
4.
Plaintiff denies the allegations in Paragraphs 4 and 5 of the Counterclaim.
5.
The allegations in Paragraph 6 of the Counterclaim constitute re-allegations of
prior paragraphs, and Plaintiff re-alleges his responses to each of these paragraphs as
if set forth herein in full.

6.
Plaintiff denies the allegations in Paragraphs 7, 9, and 10 of the Counterclaim.

ANSWER TO COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 2 -

l.

7,

With regards to Paragraph 8 of the Counterclaim, Plaintiff submits that the terms
of the Court's prior Order are set forth in the Order itself. Plaintiff specifically denies that
Defendant has any lien against the Car, and denies the remainder of Paragraph 8 of the
Counterclaim.

8.
The allegations in Paragraph 11 of the Counterclaim constitute re-allegations of
prior paragraphs, and Plaintiff re-alleges his responses to each of these paragraphs as
if set forth herein in full.

9.
Plaintiff denies the allegations in Paragraphs 12, 14 and 15 of the Counterclaim.

10.
With regards to the allegations in Paragraph 13 of the Counterclaim, Plaintiff
admits that he has refused to pay any additional sums to Defendant for services
provided relative to the Car. Plaintiff denies the remainder of the allegations in
Paragraph 13 of the Counterclaim.
THIRD DEFENSE

The Counterclaim is barred in whole or in part by the doctrines of waiver,
estoppel, laches, unclean hands, accord and satisfaction, mistake, fraud, statute of
frauds, and/or unconscionability.
FOURTH DEFENSE

Defendant failed to mitigate his damages, if any.
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h.

FIFTH DEFENSE

Damages Defendant may be entitled to, if any, must be set off against damages
owed to Plaintiff.
SIXTH DEFENSE

Plaintiff has not been able to engage in sufficient discovery to learn all of the
facts and circumstances relative to the matters described in the Counteclaim, and
therefore reserves the right to amend this Answer and assert additional affirmative
defenses or abandon affirmative defenses once discovery has been completed.
DEMAND FOR JURY TRIAL

17.

A jury trial is demanded on all issues. Plaintiff will not stipulate to a jury of

less than twelve members.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays for judgment as follows:

1.

That Defendant's Counterclaim be dismissed with prejudice and

Defendant take nothing thereunder;
2.

That Plaintiff be awarded attorney fees incurred in defending this

Counterclaim pursuant to I.C. §§ 12-120 and/or 12-121;
3.

That Plaintiff be awarded costs and disbursement necessarily incurred in

defending this action pursuant to Rule 54 of the Idaho Rules of Civil Procedure; and
4.

For such other and further relief as the Court may deem just and proper.
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CERTIFICATE OF SERVICE

Samuel S. Beus, a resident attorney of the State of Idaho, hereby certifies that on
the 18th day of February, 2009, he served a true and correct copy of the within and
foregoing document upon the following:

Steven D. Peterson
AnORNEY AT LAW

P.O. Box 5827
Twin Falls, 1083303-5827
Fax: (208) 733-5553

[X]
[ ]
[ ]
[ ]

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

Samuel S. Beus
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Andrew B. Wright [ISB No. 6812]
Brooke Baldwin [ISB No. 7274]
WRIGHT BROTHERS LAW OFFICE, PLLC
1166 Eastland Drive North, Suite A
P.O. Box 226
Twin Falls, 10 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: BBaldwin@wrightbrotherslaw.com
Attorneys for Plaintiff/Counterdefendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CODY SCHROEDER,
an individual,
Plaintiff/Counterdefendant,
vs.
ERIK K. PARTIN,
an individual,
DefendantiCounterclaimant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-08-5227

PLAINTIFF'S AMENDED
EXHIBIT DISCLOSURES

-------------)
COMES NOW Plaintiff/Counterdefendant Cody Schroeder ("Schroeder"), by and
through his counsel of record, Brooke Baldwin of the law firm Wright Brothers Law
Office, PLLC, and submits Plaintiff's Exhibit Disclosure. Plaintiff anticipates and
reserves the right to submit the exhibits identified in Exhibit A to this Disclosure, the
"Exhibit List" in his case in chief.
Plaintiff also reserves the right to submit any exhibits identified by the parties
pursuant to discovery.

\~
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DATED this

1f1 day of September, 2009.
WRIGHT BROTHERS LAW OFFICE, PLLC

By:

flfn1mtL t'2tUdwl-Brooke Baldwin
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
Brooke Baldwin, a resident attorney of the State of Idaho, hereby certifies that on
the 2..q day of September 2009, she served a true and correct copy of Pre- Trial
Memorandum upon the following:

V. Lane Jacobson

[

ATTORNEY AT LAW

[ 1

P.O. Box 5827
Twin Falls, 10 83303-5827

[

]

[ 'Al

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile

Brooke Baldwin
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Exhibit A
Exhibit List
Randy J. Stoker, District Judge

Case Number 2008-5227

Case: Cody Schroeder v. Erik Partin
No.
1
2

3
4
5
6

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Description
Email correspondence from Matt Kinsinger re:
parts
Schroeder's Notes re: expenses
Cashier's check to Dave Munsey
Invoices and receipts for parts
Estimate of Auto Repairs from Keith
Soderquist
Kidd Performance Invoice dated March 31,
2009
Invoice from T-Shop dated April 1, 2009
Lone Wolf Motors Estimate and Repair Order
Photograph of motor with note from Erik Partin
Performance Agreement with cover letter from
Erik Partin
Excerpts from Motor's Flat Rate and Parts
Manual 1969
Wells Fargo Bank statement
Check to Erik Partin for $378.50
Check to Erik Partin for $300.00
Email correspondence dated October 3, 2006
through October 5, 2006
Email correspondence dated November 2,
2006
Email correspondence dated November 27,
2006
Email correspondence dated December 14,
2006 through December 17,2006
Email correspondence dated December 27,
2006 through January 21, 2007
Email correspondence dated May 7, 2007
Email correspondence dated May 11, 2007
Email correspondence dated June 10, 2007
Email correspondence dated June 13, 2007
through June17, 2007
Email correspondence dated June 26, 2007

PLAINTIFF'S AMENDED EXHIBIT DISCLOSURE - 4 -

Date

Id

Offd

Obj

Admit
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25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54

Email correspondence dated July 8, 2007
Email correspondence dated September 3,
2007
Email correspondence dated September 19,
2007
Email correspondence dated September 27,
2007
Email correspondence dated October 4, 2007
Email correspondence dated October 9, 2007
Email correspondence dated November 1,
2007
Email correspondence dated November 15,
2007
Email correspondence dated December 12,
2007
Email correspondence dated January 17,
2008
Email correspondence dated February 6,
2008 through February 7, 2008
Email correspondence dated February 12,
2008
Email correspondence dated February 22,
2008 through February 26, 2008
Email correspondence dated March 19, 2008
Email correspondence dated April 11, 2008
Email correspondence dated April 22, 2008
Email correspondence dated May 5, 2008
Email correspondence dated June 11, 2007
Email correspondence dated June 22,2007
Email correspondence dated June 23, 2007
through June 24,2007
Email correspondence dated July 29, 2007
Email correspondence dated September 18,
2008
Email correspondence dated October 26,
2008 through October 30, 2008
Photograph of engine block
Photograph of crankshaft in engine block
Photograph of crankshaft in engine block
Photograph of crankshaft in engine block
Photograph of engine block depicting four
head bolts without machining
Photograph of crankshaft
Photograph of engine block, depicting the
head bolts with machining
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55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82

Photograph of engine block, depicting the
head bolts with machining
Photograph of engine block with timing chain
Photograph of cam button
Photograph of valve train
Photograph of rocker assembly
Photograph of head with head bolts
Photograph of sideview of aluminum head
with head bolts
Photograph of completed engine
Photograph depicting damaged headers
Photograph depicting damaged headers
Photograph of rocker assembly
Photograph of rocker assembly
Photograph of closeup of hole for distributor
Photograph of valve cover
Photograph depicting oil water exchange in
engine block
Photograph of closeup of oil water exchange
Photograph of engine block with oil water
exchange
Photograph of oil water exchange in engine
block
Photograph of lifter
Photograph of oil draining
Photograph of damage/modification of engine
mount
Photograph of opposite engine mount
Photograph of engine block
Photograph of connecting rods
Photograph of engine after proper machining
Photograph of engine after proper machining
Photograph of engine after proper machining
Photograph of engine after proper machining

PLAINTIFF'S AMENDED EXHIBIT DISCLOSURE - 6 -

-

--

v. LANE JACOBSON [ISB No. 5994]
ATTORNEY AT LA W
161 Fifth Avenue South
Post Office Box 5827
Twin Falls, ID 83303-5827
Telephone: (208) 733-5500
Facsimile: (208) 733-5553
vliacobson~cableone.net
Email:
Attorneys for Defendant / Counterclaimant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CODY SCHROEDER, an individual,
Plaintiff / Counterdefendant,
vs.
ERIK K. PARTIN, an individual,
Defendant / Counterclaimant.

)
) Case No. CV -08-5227
)
)
) PARTIN'S PROPOSED JURY
) INSTRUCTIONS
)
)
)
)

---------------------------)
Defendant / Counterclaimant Erik K. Partin, by and through his attorney, V. Lane Jacobson,
submits the following Proposed Jury Instructions for the jury trial in the above-entitled matter:

PARTIN'S PROPOSED JURY INSTRUCTIONS - 1

IDJI 1.07 - Facts not in dispute
INSTRUCTION NO.

The following facts are not in dispute:
1.

Cody Schroeder asked Erik Partin to custom assemble a 426

Heim Motor and install the 426 Hemi Motor in a 1970 Plymouth Barracuda;
2.

The agreement included the initial startup and break-in of the

426 Hemi Motor;
3.

Mr. Partin assembled the 426 Hemi Motor and installed the

same in a 1970 Plymouth Barracuda owned by Mr. Schroeder;
4.

There was and is a dispute regarding the compensation to be

paid Mr. Partin for his assembly and installation work;
5.

Because of the dispute over compensation owed Mr. Partin, Mr.

Partin refused to turn over possession of the 426 Hemi Motor and 1970 Plymouth
Barracuda to Mr. Schroeder;
6.

Mr. Schroeder initiated this action to force Mr. Partin to turn

over the 426 Hemi Motor and 1970 Plymouth Barracuda;
7.

Mr. Schroeder took possession of the 426 Hemi Motor and 1970

Plymouth Barracuda from Mr. Partin before completion of the initial startup and
break-in of the 426 Hemi Motor;
8.

The initial startup of the 426 Hemi Motor was done by Keith

Soderquist at the request of Mr. Schroeder and done without the knowledge of Mr.
Partin;
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9.

After the initial startup of the 426 Hemi Motor and driving the

1970 Plymouth Barracuda, Mr. Schroeder claims that there was a problem with the
426 Hemi Motor;
10.

Mr. Schroeder hired Mr. Tillotson to investigate the problem

with the 426 Hemi Motor and is claiming that Mr. Partin is responsible for the costs of
repairing damages due to his assembly of the 426 Hemi Motor;
11.

On September 23, 2008 Mr. Partin provided Mr. Schroeder a

written performance promise. Enforcement of this performance promise is in dispute.
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IDJI 6.01.1 - Elements of contract - introductory
INSTRUCTION NO.

A contract is an agreement between two or more parties to do or not do
something that is supported by consideration.
There are four elements to complete a contract. Every contract must have
these four elements. The four elements are:
1.

Competent parties;

2.

A lawful purpose;

3.

Valid consideration; and

4.

Mutual agreement by all parties to all essential terms.

It is not disputed that the following elements are present in the contract alleged

in this case:
1.

The parties were competent; and

2.

That the contract was for a lawful purpose.
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IDJI 6.04.1 - Consideration

INSTRUCTION NO.
In this case, Erik Partin alleges that there was no consideration to
support the existence of the performance promise at issue in this matter.
A promise is not enforceable as a contract unless something of value was
given or was agreed to be given in exchange for it. In law, the giving of value or
agreement to give value is called "consideration." Consideration is the benefit
given or agreed to be given by one party in exchange for the other party's
performance or promise to perform.
Consideration must have value; if it has no value at all, it is not
sufficient. The promise of a person to carry out an existing contract is clearly
no consideration, as the person is doing no more than he was already obliged to
do, and therefore has sustained no detriment, nor has the other party to the
contract obtained any benefit.

See Louk v. Patten, 58 Idaho 334, 339, 73 P.2d 949 (1937)
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IDJI 6.06.5 - Oral contracts are binding
INSTRUCTION NO.

An oral agreement that contains all of the elements of a contract is a
binding contract.

PARTIN'S PROPOSED JURY INSTRUCTIONS - 6

41

IDJI 6.07.2 - Unjust enrichment - equitable theories

INSTRUCTION NO.
If the jury determines that there was no agreement between the parties

on the amount of money to be paid Mr. Partin for his assembly and
installations work, under certain circumstances where a party has been
unjustly enriched by the actions of another the law will require that party to
compensate the other for the unjust gain. To recover under this theory, Mr.
Partin has the burden of proving each of the following:
1.

Mr. Partin provided a benefit to Mr. Schroeder;

2.

Mr. Schroeder accepted the benefit; and

3.

Under the circumstances, it would be unjust for Mr. Schroeder

to retain the benefit without compensating Mr. Partin for its value.

Comment:
For the elements of unjust enrichment, see Hertz v. Fiscus, 98 Idaho 456, 567 P.2d 1 (1977);
Common Builder, Inc. v. Rice, 126 Idaho 616, 888 P.2d 790 (App. 1995).
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IDJI 6.08.1 - Interpretation of contracts - intention of parties

INSTRUCTION NO.
The terms of the contract are in dispute as to the following provisions:
1.

The amount of money to be paid Mr. Partin by Mr. Schroeder for

assembly of the 426 Hemi Motor.
2.

The amount of money to be paid Mr. Partin by Mr. Schroeder for

installation of the 426 Hemi Motor in the 1970 Plymouth Barracuda.
3.

Whether the performance promise provided by Mr. Partin to Mr.

Schroeder in September of 2008 is an enforceable provision of the parties'
contract.
4.

Time for performance of the parties' contract.
You must determine what was intended by the parties as evidenced by

the contract in this case. In making this determination you should consider,
from the evidence, the following:
1.

The contract must be construed as a whole, including all of the

circumstances giving rise to it, to give consistent meaning to every part of it.
2.

Language must be given its ordinary meaning, unless you find

from the evidence that a special meaning was intended.
3.

Any

communications,

conduct

or

dealings

between

the

contracting parties showing what they intended and how they construed the
doubtful language may be considered, provided that such may not completely

!
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change the agreement or construe one term inconsistently with the rem;indfj
of the terms.
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4.

The contract should be construed to avoid any contradiction or

absurdities.
Persons within a specialized field are deemed to have contracted with
reference to any generally known and customarily accepted language in that
field, unless you find from the evidence that this was not intended.

PARTIN'S PROPOSED JURY INSTRUCTIONS - 9

IDJI 6.09.1 - Amendments to contracts

INSTRUCTION NO.

A contract may be amended or modified by an agreement of the parties.
This requires all of the elements of any other contract.

PARTIN'S PROPOSED JURY INSTRUCTIONS - 10
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IDJI 6.14.2 - Time not expressed - reasonable time
INSTRUCTION NO.

When a contract expresses no specific time for its performance, the law
implies that it is to be performed within a reasonable time, as determined by
the subject matter of the contract, the situation of the parties, and the
circumstances attending the performance. If you find a contract exists in this
case, you are to determine what a reasonable time would be for the
performance of this contract under these circumstances.

Comment:

See Curzon v. Wells Cargo, Inc., 86 Idaho 38, 382 P.2d 906; Irvine v. Perry, 78 Idaho 132, 299 P.2d 97 and

I.e. § 28-1-204.

PARTIN'S PROPOSED JURY INSTRUCTIONS - 11
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IDJI 6.14.3 - Affirmative defense - prevention of performance

INSTRUCTION NO.
Erik Partin has asserted the defense of prevention of performance. Mr.
Partin has the burden of proving that Mr. Schroeder unreasonably prevented
or substantially hindered Mr. Partin's performance of the contract. If this
affirmative defense is proved, Mr. Partin is excused from performance.

Comment:
Sullivan v. Bullock, 124 Idaho 738, 742-743n.2 (Ct. App. 1993); Fergerson v. City of Orofino, 131
Idaho 190, 193, (Ct. App. 1998)

PARTIN'S PROPOSED JURY INSTRUCTIONS - 12
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IDJI 6.10.4 - General contract - affirmative defenses

INSTRUCTION NO.
In this case, Erik Partin has asserted certain affirmative defenses. Mr.
Partin has the burden of proof on each of the affirmative defenses asserted.
1.

Any damages claimed by Mr. Schroeder were directly and

proximately caused by his own actions or inactions or by the actions or
inactions of others;
2.

The performance promise, at issue in this matter, is not

enforceable due to a lack of consideration, as defined in another jury
instruction;
2.

Enforcement of the Performance Promise represents a penalty

and does not bear any reasonable relation to damages from any alleged breach
of the parties' contract.
If you find from your consideration of all the evidence that each of the

propositions required of Mr. Partin has been proved, then your verdict should
be for him. If you find from your consideration of all the evidence that any of
the propositions has not been proved, then Mr. Partin has not proved the
affirmative defense in this case.

PARTIN'S PROPOSED JURY INSTRUCTIONS - 13

4S

IDJI 9.03 - Damages for breach of contract - general format
INSTRUCTION NO.
If the jury decides the Mr. Partin is entitled to recover from Mr.

Schroeder, the jury must determine the amount of money that will reasonably
and fairly compensate Mr. Partin for his assembly of the 426 Hemi Motor and
the installation of the 426 Hemi Motor in the 1970 Plymouth Barracuda.
Whether any of these elements of damage has been proved is for you to
determine.

PARTIN'S PROPOSED JURY INSTRUCTIONS - 14

IDJI 9.04 - Liquidated damages - affirmative defense

INSTRUCTION NO.
In this case, Mr. Schroeder is seeking to enforce a written performance
promise from Mr. Partin. Mr. Partin alleges that the performance promise is
not enforceable because it lacks consideration.

In the alternative, the

performance promise represents a liquidated damage provision stating the
amount of damages to be awarded in the event of a breach of the parties'
assembly and installation contract.

The law allows liquidated damages,

provided that the provision for such damage is not intended as a penalty or
punishment and bears a reasonable relation to the damages that might actually
be sustained if the contract is breached.
Therefore, if you find for Mr. Schroeder on the issue of breach of
contract, Mr. Schroeder is entitled to the liquidated damages as stated in the
contract, unless you further find that the liquidated damage provision of the
contract is not enforceable as explained in this instruction.
Mr. Partin has the burden of proof on this defense by proving either or
both of the following propositions:
The liquidated damages stated in the contract, when considered in light
of all the circumstances, do not bear any reasonable relation to the damages
actually sustained and are exorbitant; and/or
The liquidated damages stated in the contract are not intended to be
compensation for the consequences of any breach of the contract, but rather

PARTIN'S PROPOSED JURY INSTRUCTIONS - 15

are intended to be a penalty to deter a party from not performing or as
punishment against a party for breaching the contract.
If Mr. Partin proves either or both of these propositions, the liquidated

damage provision of the contract is not enforceable.

In such event, Mr.

Schroeder is only entitled to such actual damages, if any, that are proved as
stated and defined in other instructions.
Comment:
The issue of liquidated damages will usually require jury instructions only where there is a
defense that such damages provisions are not enforceable. Therefore, the only pertinent instruction on
point is the referenced instruction on the defense burden of proof.
"The burden of proving that the damages specified in the contract bear no reasonable relation
to actual damages or that the liquidated damages are exorbitant and unconscionable rests upon the
party seeking relief from the liquidated damages clause." Magic Valley Truck Brokers, Inc. v. Meyer,
982 P.2d 945, 133 Idaho 110 (App. 1999), citing Howard v. Bar Bell Land & Cattle Co., 81 Idaho 189, 340
P.2d 103, (1959); McEnroe v. Morgan, 106 Idaho 326, 678 P.2d 595; Lockhart Co. v. B.F.K., Ltd., 107
Idaho 633, 691 P.2d 1248 (Ct.App.1984); Fleming v. Hathaway, 107 Idaho 157, 686 P.2d 837 (App.
1984).

Where this defense is not raised, then in the usual case the jury can be given a binding
instruction on the liquidated damage provision, directing the jury to return the stated liquidated
damages.

PARTIN'S PROPOSED JURY INSTRUCTIONS - 16

IDJI 9.14 - Mitigation of damages
INSTRUCTION NO.

A person who has been damaged must exercise ordinary care to

minimize the damage and prevent further damage. Any loss that results from a
failure to exercise such care cannot be recovered.

PARTIN'S PROPOSED JURY INSTRUCTIONS - 17

IDJI 1.43.1 - Instruction on special verdict form

INSTRUCTION NO.
In this case, you will be given a special verdict form to use in returning your
verdict. This form consists of a series of questions that you are to answer. I will read
the verdict form to you now.
"We, the Jury, answer the special interrogatories as follows:
Assembly and Installation Contract
I.

Compensation Owed to Mr. Partin

Question No.1: What is the amount of money owed to Mr. Partin by Mr. Schroeder for labor in
assembly ofthe 426 Hemi Motor?
Answer to Question No.1: $- - - - - - After you have answered this question, continue to the next question.

Question No.2: What is the amount of money owed to Mr. Partin by Mr. Schroeder for labor in
installing the 426 Hemi Motor in the 1970 Plymouth Barracuda?
Answer to Question No.2: $- - - - - - After you have answered this question, continue to the next question.

Question No.3: What is the amount of money owed to Mr. Partin by Mr. Schroeder for
automotive parts?
Answer to Question No.3: $- - - - - - After you have answered this question, continue to the next question.

Question No.4: Adding up the totals from 1, 2, 3 what is the total amount, if any, owed to Mr.
Partin by Mr. Schroeder.
Answer to Question No.4: $- - - - - - After you have answered the questions in Section I, continue to Section II, Question No.1.
II.

Performance Promise (Liquidated Damages)

PARTIN'S PROPOSED JURY INSTRUCTIONS - 18

Question No.1: Was there consideration to support the performance promise made by Mr.
Partin to Mr. Schroeder?
Answer to Question No.1: Yes

~

No[~

If you answered this question "No," please go to part III, below. If you answered this question
"Yes," continue to the next question.

Question No.2: Is the performance promise a penalty? (See jury instruction on liquidated
damages)
Answer to Question No.2: Yes

~

No~

If you answered this question "No," please go to the next question. If you answered this
question "Yes," please go to part III, below.

Question No.3: Did Mr. Partin breach the performance promise?
Answer to Question No.3: Yes ~
No L]
If you answered this question "No," please go to part III, below. If you answered this question
"Yes," continue to the next question.
Question No.4: What is the amount owed to Mr. Schroeder as liquidated damages?
Answer to Question No. 4:$ _ _ _ _ _ __
If you determine that Mr. Schroeder is entitled to monies under the performance
promise then you are done. Date and sign the bottom of the form, and return it to the bailiff.
III.

Actual Damages

Question 1: Did Mr. Partin breach the parties' contract for assembly of the 426 Hemi Motor
and installation in the 1970 Plymouth Barracuda?
Answer to Question No.1: Yes

L]

NoL]

If you answered this question "No," you are done. Sign the verdict as instructed and advise the
Bailiff. If you answered this question "Yes," continue to the next question.

Question 2: What are the total damages sustained by Mr. Schroeder as a result ofMr. Partin's
breach of the parties' assembly and installation contract?

0

«,{

Answer to Question No.1: $ .
You are done.
PARTIN'S PROPOSED JURY INSTRUCTIONS - 19
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V. LANE JACOBSON, a resident attorney of the State of Idaho, hereby certifies that on the
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Wright Brothers Law Office, PLLC
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PARTIN'S PROPOSED JURY INSTRUCTIONS - 20
L

-

55

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

,

CODY SCHROEDER,

)
)

CASE NO. CV 08-5227

)

Plaintiff-Counterdefendant,

)
)

v.

)

ERIK K. PARTIN,

)
)

FINAL JURY INSTRUCTIONS

)

Defendant-Counterclaimant.
--------------------------

)

MEMBERS OF THE JURY: I will now give you the final jury instructions in this
case. These Final Jury Instructions, along with the Preliminary Jury Instructions which
were given to you earlier in the trial, will control your deliberations. A copy of these
instructions is being provided to each of you for your use during your deliberations, and
you may highlight or write on them as you see fit.

After I have given you these

instructions, counsel for the parties will deliver their closing arguments.

INSTRUCTION NO. 30

A contract is an agreement between two or more parties to do or not do something that is
supported by consideration.
There are four elements to complete a contract. Every contract must have these
four elements. The four elements are:
1.

Competent parties;

2.

A lawful purpose;

3.

Valid consideration; and

4.

Mutual agreement by all parties to all essential terms.

It is not disputed that the following elements are present in the contract alleged in this
case:
•

The parties are competent to enter into a contract.

•

The alleged contract was for a lawful purpose.
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INSTRUCTION NO. 31

Many of the terms of the contract are in dispute:
You must determine what was intended by the parties as evidenced by the
contract in this case. In making this determination you should consider, from the
evidence, the following:
1.

The contract must be construed as a whole, including all of the

circumstances giving rise to it, to give consistent meaning to every part of it.
2.

Language must be given its ordinary meaning, unless you find

from the evidence that a special meaning was intended.
3.

Any communications, conduct or dealings between the

contracting parties showing what they intended and how they construed the
doubtful language may be considered, provided that such may not
completely change the agreement or construe one term inconsistently with
the remainder of the terms.
4.

The contract should be construed to avoid any contradiction or

absurdities.
Persons within a specialized field are deemed to have contracted with
reference to any generally known and customarily accepted language in that field,
unless you find from the evidence that this was not intended.

INSTRUCTION NO. 32

A contract may consist of an offer by one party that is accepted by another party.
An offer is any proposal that is intended to become binding upon the party
making the offer if it is accepted by the party to whom it is directed.
An acceptance of an offer is an expression by the party to whom the offer was
directed that accepts the offer in accordance with the terms of the offer.

'"
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INSTRUCTION NO. 33

A contract may be written or oral, or may contain both written terms and oral terms. So
long as all the required elements are present, it makes no difference whether the
agreement is in writing.

INSTRUCTION NO. 34

A contract may be amended or modified by an agreement of the parties. This requires
all of the elements of any other contract.

INSTRUCTION NO. 35
In this case, Partin alleges that there was no consideration to support the existence
of the performance promise at issue in this matter.
A promise is not enforceable as a contract unless something of value was given or
was agreed to be given in exchange for it. In law, the giving of value or agreement to give
value is called "consideration." Consideration is the benefit given or agreed to be given by
one party in exchange for the other party's performance or promise to perform.
Consideration must have value; if it has no value at ali, it is not sufficient.
The promise of a person to carry out an existing contract is clearly no consideration, as the
person is doing no more than he was already obliged to do, and therefore has sustained
no detriment, nor has the other party to the contract obtained any benefit.
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INSTRUCTION NO. 36

When a contract expresses no specific time for its performance, the law
implies that it is to be performed within a reasonable time, as determined by the subject
matter of the contract, the situation of the parties, and the circumstances attending the
performance.

If you find a contract exists in this case, you are to determine what a

reasonable time would be for the performance of this contract under these circumstances.
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INSTRUCTION NO. 37
In order to prevail on his claim for breach of contract, Schroeder has the burden of
proving each of the following propositions:
1.

A contract existed between plaintiff and defendant;

2.

The defendant breached the contract;

3.

The plaintiff has been damaged on account of the breach; and

4.

The amount of the damages.

If you find from your consideration of all the evidence that each of the propositions
required of the plaintiff has been proved, then you must consider the issue of the
affirmative defenses raised by the defendant. If you find from your consideration of all the
evidence that any of the propositions in this instruction has not been proved or that the
defenses raised by Partin have been proved then your verdict should be for the defendant.

INSTRUCTION NO. 38

If you determine that there was no agreement betvveen the parties on the amount of
money to be paid to Partin for his work, the law may allow Partin to be compensated by
Schroeder's for the reasonable value of his services. To recover under this theory, Partin
has the burden of proving each of the following:
1.

Partin provided a benefit to Schroeder;

2.

Schroeder accepted the benefit; and

3.

The reasonable value of Partin's labor and parts provided.

INSTRUCTION NO. 39

Partin has asserted the defense of prevention of performance.

Partin has the

burden of proving that Schroeder unreasonably prevented or substantially hindered
Partin's performance of the contract.

If this affirmative defense is proved, Partin is

excused from performance.
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INSTRUCTION NO. 40

In this case, Partin has asserted certain other affirmative defenses. Partin has the
burden of proof on each of the following defenses asserted.
1.

Any damages claimed by Schroeder were directly and proximately

caused by his own actions or inactions or by the actions or inactions of others;
2.

The performance promise, at issue in this matter, is not enforceable

due to a lack of consideration, as defined in another jury instruction.

If you find from your consideration of all the evidence that each of the
propositions required of Partin has been proved, then your verdict should be for him on
each of these claims. If you find from your consideration of all the evidence that any of the
propositions has not been proved, then Partin has not proved the affirmative defense in
this case.

S7

INSTRUCTION NO. 40A

In this case, the contract in question contains a liquidated damage provision
stating the amount of damages to be awarded in the event of a breach. The
law allows liquidated damage provisions, provided that the provision for such
damage is not intended as a penalty or punishment and bears a reasonable
relation to the damages that might actually be sustained if the contract is
breached.
Therefore, if you find for the plaintiff on the issue of breach of
contract, the plaintiff is entitled to the liquidated damages as stated in the
contract, unless you further find that the liquidated damage provision of the
contract is not enforceable as explained in this instruction. The defendant
has the burden of proof on this defense by proving either or both of the
following propositions:
The liquidated damages stated in the contract, when considered in light of all
the circumstances, do not bear any reasonable relation to the damages
actually sustained and are exorbitant; and/or
The liquidated damages stated in the contract are not intended to be
compensation for the consequences of any breach of the contract, but rather
are intended to be a penalty to deter a party from not performing or as
punishment against a party for breaching the contract.
If the defendant proves either or both of these propositions, the liquidated
damage provision of the contract is not enforceable.

In such event, the

plaintiff is only entitled to such actual damages, if any, that are proved as
stated and defined in other instructions.
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INSTRUCTION NO. 41

A person who has been damaged must exercise ordinary care to minimize the
damage and prevent further damage. Any loss that results from a failure to exercise such
care cannot be recovered.

GJ

INSTRUCTION NO. 42
In this case, you will be given a special verdict form to use in returning your
verdict. This form consists of a series of questions that you are to answer. I will
read the verdict form to you now.

We, the Jury, answer the special interrogatories as follows:
1. Did Partin (exclusive of the performance penalty claim) breach his
agreement with Schroeder by failing fail to properly assemble and install the
engine in the car?
Yes

No_ _

If you answered "Yes", then answer Question 2.
If you answered "No" then go directly to question 3.

2. What is the amount of damages caused by Partin's breach of contract
sustained

by Schroeder to repair the engine or car?

Next, answer Question 3.

3. Was the performance agreement supported by consideration?
Yes

No- -

If you answered "No" go to question 7. If you answered "Yes" answer Question 4.

4.

Did Partin breach the performance agreement?
Yes

No

If you answered "Yes", answer Question 5. If you answered "No" go to Question 7.

5.

Does the damage clause in the performance agreement meet the criteria set
forth in the jury instruction on liquidated damages in order to make the

,oj

(

'_]

.

performance contract enforceable as stated in the agreement?
Yes

No

If you answered "No", then next go to Question 7. If you answered yes then answer
Question 6.

6. What is the amount of damages sustained by Schroeder for breach of the
performance agreement?

$_---Next answer Question 7.

f.
8. What is the reasonable value of parts and services provided by Partin to
Schroeder. In answering this question DO NOT deduct any monies that
Schroeder paid to Partin

$_---

Sign and date the verdict.

DATED this _ _ day of October, 2009.

Presiding Juror

INSTRUCTION NO. 50

By giving you instructions on the subject of damages, I do not express any
opinion as to whether a party is entitled to damages.
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INSTRUCTION NO. 51

In deciding this case, you may not delegate any of your decisions to another or
decide any question by chance, such as by the flip of a coin or drawing of straws. If
money damages are to be awarded, you may not agree in advance to average the sum
of each individual juror's estimate as the method of determining the amount of the
damage award.

INSTRUCTION NO. 52

If it becomes necessary during your deliberations to communicate with me,
you may send a note signed by one or more of you to the bailiff. You should not
try to communicate with me by any means other than such a note.
During your deliberations, you are not to reveal to anyone how the jury
stands on any of the questions before you, numerically or otherwise, unless
requested to do so by me.

INSTRUCTION NO. 53

I have given you the rules of law that apply to this case. I have instructed you
regarding matters that you may consider in weighing the evidence to determine the
facts. In a few minutes counsel will present their closing arguments to you and then you
will retire to the jury room for your deliberations.
Each of you has an equally important voice in the jury deliberations. Therefore,
the attitude and conduct of jurors at the beginning of the deliberations are important. At
the outset of deliberations, it is rarely productive for a juror to make an emphatic
expression of opinion on the case or to state how he or she intends to vote. When one
does that at the beginning, one's sense of pride may be aroused and there may be
reluctance to change that position, even if shown that it is wrong. Remember that you
are not partisans or advocates, but you are judges. For you, as for me, there can be no
triumph except in the ascertainment and declaration of the truth.
Consult with one another.

Consider each other's views.

Deliberate with the

objective of reaching an agreement, if you can do so without disturbing your individual
judgment. Each of you must decide this case for yourself; but you should do so only
after a discussion and consideration of the case with your fellow jurors.

INSTRUCTION NO. 54

On retiring to the jury room, select one of your number as a presiding juror, who
will preside over your deliberations.
An appropriate form of verdict will be submitted to you with any instructions.
Follow the directions on the verdict form, and answer all of the questions required of you
by the instructions on the verdict form.
A verdict may be reached by three-fourths of your number, or nine of you. As
soon as nine or more of you shall have agreed upon each of the required questions in
the verdict, you should fill it out as instructed, and have it signed. It is not necessary
that the same nine agree on each question. If your verdict is unanimous, your presiding
juror alone will sign it; but if nine or more, but less than the entire jury, agree, then those
so agreeing will sign the verdict.
As soon as you have completed and signed the verdict, you will notify the bailiff,
who will then return you into open court.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL

DlSTRICT~~OF--+HE--··--~--~--oeputy cSierl~

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)

CODY SCHROEDER,
Plaintiff-Counterdefendant,

v.

)
)
)
)

CASE NO. CV 08-5227

JURY VERDICT

)

ERIK K. PARTIN,
Defendant-Cou nterclaimant.

)
)
)
)

We, the Jury, answer the special interrogatories as follows:
1. Did Partin (exclusive of the performance penalty claim) breach his
agreement with Schroeder by failing to properly assemble and install the engine
in the car?
Yes / ' No- If you answered "Yes", then answer Question 2.
If you answered "No" then go directly to question 3.

2. What is the amount of damages caused by Partin's breach of contract
sustained

$

']c)7r;

by Schroeder to repair the engine or car?
I

II, .

Next, answer Question 3.

3. Was the performance agreement supported by consideration?
Yes / "No- -

\. - 77

If you answered "No" go to question 7. If you answered "Yes" answer Question 4.

4.

Did Partin breach the performance agreement?
Yes /

No

If you answered "Yes", answer Question 5. If you answered "No" go to Question 7.

5.

Does the damage clause in the performance agreement meet the criteria set
forth in the jury instruction on liquidated damages in order to make the
performance contract enforceable as stated in the agreement?
Yes-VNo
- --

If you answered "No", then next go to Question 7. If you answered yes then answer
Question 6.

6. What is the amount of damages sustained by Schroeder for breach of the
performance agreement?

$ /0000
J

Next answer Question 7.

7. What is the reasonable value of parts and services provided by Partin to
Schroeder. In answering this question DO NOT deduct any monies that
Schroeder paid to Partin.

$

7),,:;2 I
1

Sign and date the verdict.

DATED this

J-

day of October, 2009.
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Case: CV-2008-0005227
Cody Schroeder vs. Erik K Partin
Sorted by Exhibit Number

Number
1

2

3

4

5

6

7

8

9

Description

Result

No 4. Invoices and receipts for
parts

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

No 5. Estimate of Auto Repairs
from Keith Soderquist

No 6. Kidd Performance Invoice
dated March 31, 2009
No 7. Invoice from T-Shop dated
April 1, 2009

No 8. Lone Wolf Motors Estimate
and Repair Order
No 9. Photograph of motor with
note from Erik Partin

No 10. Performance Agreement
with cover letter from Erik Partin

No 11. Excerpts from Motor's Flat
Rate and Parts Manual 1969

No 16. Email correspondence
dated November 2, 2006

10

No 18. Email correspondence
dated December 14, 2006 through
December 17, 2006

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

11

No 20. Email correspondence
dated May 7,2007

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

12

13

14

No 22. Email correspondence
dated June 10, 2007

No 24. Email correspondence
dated June 26, 2007
No 29. Email correspondence
dated October 4, 2007

r;

-,

0;)

Date: 10/5/2009

User: AGUIRRE

District Court - Twin Falls Cou

Fifth .'

Time: 11 :04 AM

Exhibit Summary
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Case: CV-2008-0005227
Cody Schroeder

VS.

Erik K Partin

Sorted by Exhibit Number
Storage Location
Number

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Description

Result

Property Item Number

No 33. Email correspondence
dated December 12, 2007

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

No 47. Email correspondence
dated October 26, 2008 through
October 30, 2008

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

No 53. Photograph of crankshaft

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to

Baldwin, Brooke, 7274

No 34. Email correspondence
dated January 17, 2008

No 41. Email correspondence
dated May 5, 2008

No 42. Email correspondence
dated June 11, 2007

No 44. Email correspondence
dated June 23, 2007 through June
24,2007
No 46. Email correspondence
dated September 18, 2008

No 61. Photograph of sideview of
aluminum head with head bolts

No 63. Photograph depicting
damaged headers

No 64. Photograph depicting
damaged headers

No 69. Photograph depicting oil
water exchange in engine block

No 71. Photograph of engine
block with oil water exchange

No 72. Photograph of oil water
exchange in engine block
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Date

Destroy or
Return Date
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Date: 10/5/2009
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No 73, Photograph of lifter

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

No 75, Photograph of
damage/modification of engine
mount

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

No 76, Photograph of opposite
engine mount

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

Admitted

File

Assigned to:

Baldwin, Brooke, 7274

No 74, Photograph of oil draining

No 78, Photograph of connecting
rods

No 79, Photograph of engine after
proper machining

No 82, Photograph of engine after
proper machining
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Destroy or
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No A Photograph - Shock Tower
Modification in Engine Bay

Admitted

File
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Jacobson, V. Lane, 5994
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICTDFTI:lE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CODY SCHROEDER,
an individual,
Plaintiff/Counterdefendant,
vs.
ERIK K. PARTIN,
an individual,
DefendantlCounterclaimant.

)

)
)
)
)
)
)
)
)
)

Case No. CV-08-5227

JUDGMENT

)
)

THIS MATTER came on for trial to the jury on October 1,2009 through October
2, 2009, Honorable Randy Stoker presiding. All parties appeared in person and by
counsel of record. The jury having considered the evidence presented and the
arguments of counsel and having issued its Special Verdict, found as follows:
1.

The jury found that Plaintiff/Counterdefendant Cody Schroeder

("Schroeder") was entitled to $7,578.11 for the DefendantlCounterciaimant Erik Partin's
("Partin") failure to properly assemble and install the engine.
2.

The jury found that Schroeder was entitled to an additional $10,000.00 for

Partin's breach of the performance agreement, for a total award to Schroeder of
$17,578.11.
3.

The jury found that Partin was entitled to $9,221.00 representing the

reasonable value of parts and services provided to Schroeder. The parties stipulated

JUDGMENT - 1 -

that this amount would be reduced by $2,328.00, representing the monies Schroeder
previously paid to Partin.
Based on the foregoing findings of the jury by Special Verdict,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS:
1.

Judgment is awarded in favor of Plaintiff/Counterdefendant Cody

Schroeder and against DefendantlCounterclaimant Erik Partin for the sum of
$10,685.11, together with interest thereon at the legal rate of interest per annum from
the date hereof until paid.

Dated this

--P-

day of October, 2009.

r, rtrict Judge

JUOGMENT-2-

CLERK'S CERTIFICATE OF MAILING

r;

I HEREBY CERTIFY that on the
day of October, 2009, I caused a true
and correct copy of the foregoing JUDGr\i1EN'T to be served upon the following persons
in the following manner:
V. Lane Jacobson
ATTORNEY AT LAW
P.O. Box 5827
Twin Falls, 10 83303-5827

Brooke Baldwin
WRIGHT BROTHERS LAW OFFICE, PLLC
P.O. Box 226
Twin Falls, 10 83303-0226

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile

[/1

[ ]
[ ]
[ ]

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile

~~

Clerk

JUDGMENT - 3 -

v. LANE JACOBSON

[ISB No. 5994]

A TTORNEY AT LA W

161 Fifth Avenue South
Post Office Box 5827
Twin Falls, ID 83303-5827
Telephone: (208) 733-5500
Facsimile: (208) 733-5553
Email:
vljacobsonrCi)cableone.net

Attorneysfor Defendant / Counterclaimant

IN THE DISTRlCT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TV/IN FALLS

CODY SCHROEDER, an individual,
Plaintiff / Counterdefendant,
vs.
ERlK K. PARTIN, an individual,
Defendant / Counterclaimant.

)
)
)
)
)
)
)
)
)

Case No. CV-08-5227
MOTION FOR JUDGMENT
NOTWITHSTANDING THE VERDICT OR
IN THE ALTERNATIVE FOR A NEW
TRlAL

-----------------------------)
COMES Now DEFENDANT / COUNTERCLAIMANT ERIK K. PARTIN, ("Partin"),

by and through his attorney of record, V. Lane Jacobson, and hereby submits this MOTION FOR
JUDGMENT NOTWITHSTANDING THE VERDICT OR THE ALTERNATIVE A NEW TRIAL,

pursuant to Rule 50(b), LR.C.P. and Rule 59(a)(5) and (a)(6), LR.C.P.

Contemporaneously,

herewith Mr. Pattin moves the Court under Rule 62(b), LR.C.P. to stay execution of or at1y
proceedings to enforce the Judgment entered on October 7, 2009 in this matter, pending

MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR IN THE
ALTERNATIVE FOR A NEW TRIAL-1
\~
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determination of Mr. Partin's motion for judgment notwithstanding the verdict or m the
alternative a new trial.
At trial Mr. Schroeder admitted that the performance promise was unenforceable
and stated that he was not seeking any monies or damages against Mr. Partin under said
performance promise. This admission at trial is absolutely binding upon Mr. Schroeder and the
Court need only enforce his own claim waiver. In any event, Mr. Schroeder admitted upon cross
examination that he provided no consideration to Mr. Pmiin for the performance promise and
that he suffered no damage or loss when Mr. Partin failed to deliver the motor and car to Charlie
Cann on October 8, 2008. Mr. Schroeder also admitted that Mr. Partin was not able to deliver
the motor and car before December 23, 2008 due to his refusal to pay Mr. Partin any additional
monies under the assembly and installation contract.

Additionally, the only damages Mr.

Schroeder claimed from an alleged breach of the assembly and installation contract by Mr. Partin
was labor and parts totaling $6,030.00. Inexplicably the Jury awarded Mr. Schroeder the sum of
$7,578.11 which is more than $1,500.00 higher than Mr. Schroeder's actual damages. The Jury
cannot award Mr. Schroeder more than his total damage claim at trial.
As a result of these two Jury Verdict anomalies, Mr. Partin is asking that the
Court alter the Judgment to remove the $10,000.00 performance promise penalty and the
$1,548.00 awarded Mr. Schroeder above his actual damages. In the alternative the Court can
Order Mr. Sclu'oeder to remit $11,548.00 of the Judgment or grant a new trial to Mr. Partin on
the perfornlance promise and actual damage issues pursuant to Rule 59(a)(5), LR.C.P. Finally,
the COUli could order a new trial on all issues based on Rule 59(a)(6), LR.C.P. as argued
hereafter.

MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR IN THE
ALTERNATIVE FOR A NEW TRIAL - 2

I.

PARTIN IS ENTITLED TO JUDGMENT NOTWITHSTANDING THE VERDICT OR IN THE
ALTERNATIVE A NEW TRIAL

A jury verdict must be upheld if there is evidence of sufficient quantity and
probative value that reasonable minds could have reached a similar conclusion to that of the jury.
Hudson v. Cobbs, 118 Idaho 474,478,797 P.2d 1322,1326 (1990). The comi is to review the
record and draw all inferences from the evidence in a light most favorable to the non-moving
pmiy and determine whether substantial evidence exists to justify submitting the case to the jury.
Spence v. Howell, 126 Idaho 763, 769,890 P.2d 714,720 (1995). The detem1ination of whether
the evidence before the Court is sufficient to create an issue of fact is a question of law. Hudson
v. Cobbs, 118 Idaho 474, 478, 797 P.2d 1322, 1326 (1990). For evidence to be considered
substantial the evidence must "be of such sufficient quantity and probative value that reasonable
minds could conclude that the verdict of the jury was proper." Mann v. Safeway Stores. Inc., 95
Idaho 732, 736, 518 P.2d 1194, 1198 (1974). "The question is not whether there is literally no
evidence supporting the party against whom the motion is made, but whether there is substantial
evidence upon which the jury could properly find a verdict for that pmiy." Pocatello Auto Color.
Inc. v. Akzo Coatings Inc., 127 Idaho 41, 45, 896 P.2d 949, 953 (1995) (quoting Quick, 111
Idaho at 763-64,727 P.2d at 1191-92). If, after reviewing the evidence in the manner set forth
above, the Court finds that there is substantial evidence to show that reasonable minds could
have reached the same conclusion as did the jury, then the jury's verdict will be upheld. Hudson,
118 Idaho at 478, 797 P.2d at 1326.
The sole question on a Rule 59( a)(5) motion is the amount of the jury's damage
award, as compared to the amount of damages the trial comi on his view of the evidence would
have awarded. Dinneen v. Finch, 100 Idaho 620, 625, 603 P.2d 575, 580 (1979). "Where the
disparity is so great as to suggest, but not necessarily establish, that the award is what might be
MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR IN THE
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expected of a jury acting under the influence of passion or prejudice, the court will in the
interests of justice grant a new trial or, alternatively, as a condition to denying the motion, order
a remittitur, and if permissible by statutory or case law, an additur." ld. A trial court may grant
a new trial on the appearance of passion or prejudice, but does not need to factually prove that
passion or prejudice existed. Id. at 625-26, 603 P.2d at 580-81.
A trial judge may grant a new trial based on Rule 59(a)(6), I.R.C.P. where "after
he has weighed all the evidence, including his own detennination of the credibility of the
witnesses, he concludes the verdict is not in accord with his assessment of the clear weight of the
evidence." Quick v. Crane, 111 Idaho 759, 766, 727 P.2d 1187,1194 (1986). The trial court is
given broad discretion in this ruling. Id. The trial judge may set aside the verdict even though
there is substantial evidence to support it. Id. (citation omitted). In addition, the trial judge is not
required to view the evidence in a light most favorable to the verdict-winner. Id. Addressing the
considerable discretion given to the trial court in deciding motions for new trials, this Court has
said: "[t]he trial court may grant a new trial when it is satisfied the verdict is not supported by, or
is contrary to, the evidence, or is convinced the verdict is not in accord with the clear weight of
the evidence and that the ends of justice would be subserved by vacating it, or when the verdict
is not in accord with either law or justice." Blaine v. Byers, 91 Idaho 665, 671, 429 P.2d 397,
403 (1967) (citing Tibbs v. City of Sandpoint, 100 Idaho 667, 669, 603 P.2d 1001, 1003 (1979)).
Furthern10re, "[i]f having given full respect to the jury's findings, the judge on the entire
evidence is left with the definite and finn conviction that a mistake has been committed, it is to
be expected that he will grant a new trial." Quick, 111 Idaho at 768, 727 P.2d at 1196.
A. The Performance Promise Is Unenforceable

MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR IN THE
AL TERNATIVE FOR A NEW TRIAL - 4

Mr. Schroeder stated at trial that he was not seeking monies from Mr. Pmiin under
the perfonnance promise. This admission of Mr. Schroeder is a binding judicial admission and
represents an absolute waiver of his performance promise claim. A judicial admission is a
statement made by a party or attorney, in the course of judicial proceedings, for the purpose, or
with the effect, of dispensing with the need for proof by the opposing party of some fact. Strouse
v. K-Tek. Inc., 129 Idaho 616, 618-19, 930 P.2d 1363 (Ct. App. 1997)(citingMcLean v. City of
Spirit Lake, 91 Idaho 779, 783, 430 P.2d 670, 674 (1967); 29A AM. JUR.2d Evidence § 770
(1994); BLACK'S LAW DICTIONARY 48 (6th ed. 1990)). Mr. Schroeder cannot maintain a
cause of action for breach of the perfonnance promise where he knowingly stated at trial that he
was not dmnaged and waived any right to collect under the perfornlance promise during his
testimony. Mr. Partin asks that the Court enforce Mr. Schroeder's waiver of any right to recover
monies under the performance promise and enter judgment notwithstanding the Jury's Verdict
removing the $10,000.00 penalty awarded by the Jury.
1. Mr. Schroeder Provided No Consideration for the Performance Promise.

Even if the Court is somehow unwilling to hold Mr. Schroeder to his open court
admissions and waiver of his claim under the perfornlmlce promise, the perfonnance promise is
still unenforceable due to a lack of any consideration.

The evidence at trial established that

during the last week in September of 2008 Cody Schroeder visited Filer, Idaho to check on the
status ofthe assembly of the 426 Hemi Motor and installation of said Motor in a 1970 Plymouth
Barracuda. Mr. Schroeder visited the shop of Mr. Pmiin and was upset that the assembly and
installation work was not done. Of this particular visit Mr. Schroeder testified at trial consistent
with his deposition testimony as follows:
Q.

Did you visit Mr. Partin in late September of2008?

MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR IN THE
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A. I don't know. I may have. September of '08? I remember being up here in
this area in the fall. It may have been September.

Q.

Okay. Do you remember going to visit Mr. Pmiin at his place of
employment?

A.

Yes, I do.

Q.

And did you talk to Mr. Partin?

A.

Yes, I did.

Q.

And what was discussed?

A.
First asked how the motor is coming along. And he stated that it's back out
of the car. And he had a problem with one of the exhaust manifolds, which he
had to alter for clearance reasons. And in the process of bending the exhaust pipe,
it cracked, which he had sent away and was waiting for the repaired item to return
so he could again put it back on the motor and then back into the car.

Q.

And did you have an opportunity to look at the motor on that visit?

A.

No, I did not. I requested to see it and was unable to do so.

Did you indicate to Mr. Partin that you wanted the motor assembled and
Q.
installed in the Plymouth by the following weekend?
A.
I don't recall what I said at that point. But I know at this -- during this time,
my patience had just about run out. Because it's been two-and-a-half years now,
or two years. And I wanted the car to at least be able to get in to the paint booth.
There was things in which Erik was waiting for, such as these exhaust manifolds
to come back. And he wanted the engine bay repainted. I told him to just install
the motor anyway, let Chm-lie mask and cover the motor and paint the car with the
motor in it. I'm tired of delays.

Q.

So there's no question you were getting a little upset?

A.

Yeah, understandably.

See Sclu'oeder Deposition, pp. 43, Ins. 19-25; p. 44, Ins. 1-25; p. 45, Ins. 1-11.
The visit in September 2008 was to check on the status of the installation and
assembly work by Mr. Pmiin. Mr. Sclu'oeder was disappointed because the motor was back out
of the car. Mr. Schroeder was not happy with Mr. Partin's progress on the motor assembly and
MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR IN THE
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installation work but did not make any demand for immediate delivery of the motor and car to
Charlie Cann. Realizing that Mr. Sclu'oeder was upset because of the set back with the exhaust
manifold, Mr. Partin provided a written promise to assure Mr. Sclu'oeder that he would indeed
perform the assembly and installation contract. The written perfonnance promise provides as
follows:
Cody Slu'oeder

Erik K. Partin

Subject: Perfonnance Contract for 1971 (sic) Plymouth Cuda
This is a binding perfonnance contract stating that the delivery of above stated car
to Charlie's Auto refinishing for painting, shall be no later than October 8, 2008.
If delivery date is not met a penalty of $2500.00 shall be incurred payable to
owner of above stated vehicle. Further penalty for non delivery by due date will
be the sum of $100.00 a day thereafter until said vehicle is delivered to Charlie's
Auto Refinishing.
Erik K. Partin
September 23, 2008.

Mr. Schroeder admitted at trial, consistent with his deposition testimony, that the
perfonnance promise was unsolicited. Mr. Schroeder further testified that he did not make any
promises to Mr. Pmiin nor did he provide Mr. Partin any additional value for the perfonnance
promise. Mr. Schroeder testified consistent with his deposition testimony as follows:
Q.

Did you give anything to Mr. Partin for this letter, perfonnance promise?

A.

Did I give him anything in what regard? Cash?

Q.

Anything? Why did he provide you that letter?

A.

He volunteered it.

Q.

You didn't pay him any additional money?

A.

No.

Q.

Didn't make him any additional promises?

MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR IN THE
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A. No. The last time I had seen Erik prior to this was at his work location when
I asked the status of the car and he said he was still waiting for parts to corne
back. This was after I already got here. There was no problem when I was in
California.
Q.

Okay.

A. And then suddenly, finding out about this news that there wasn't going to be
anything happening while I'm up here, he knew I was upset.
Q.

And because you were upset, he gave you this letter?

A.

I don't really know why.

See Schroeder Deposition, p. 48, Ins. 1-25.

At trial and in his deposition testimony Mr. Schroeder admitted that at the time he
visited Mr. Partin at the shop on or about September 23, 2008 he did not make any demand upon
Mr. Partin for immediate delivery of the motor and car to Charlie Cann. The assertion contained
in an affidavit drafted by Mr. Schroeder's attorney, that the performance promise was provided
to Mr. Schroeder because of a delivery demand, is not consistent with either Mr. Schroeder's
deposition testimony or his admissions at trial.

In addition to being inconsistent with Mr.

Schroeder's deposition and trial testimony Mr. Schroeder's affidavit was never admitted into
evidence and was not considered by the jury. Mr. Schroeder confinned that no such demand was
ever made by him and that he did not know why Mr. Pattin provided the letter and performance
promise on September 23, 2008. In any event, assembly of the 426 Hemi Motor and installation
in the 1970 Plymouth Barracuda with agreed delivery to Charlie Catm was nothing different that
what Mr. Pattin originally agreed to do under the parties' contract.
A promise to do what the promisor is already bound to do catmot be a
consideration, for if a person gets nothing in return for his promise but that to which he is already
legally entitled, the consideration is unreal. Therefore, as a general rule, the performat1ce of, or
MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR IN THE
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the promise to perform, an existing legal obligation is not a valid consideration. Louk v. Patten,
58 Idaho 334, 339, 73 P.2d 949 (1937) quoting13 C. 1. 351, sec. 207. The promise of a person to
carry out a subsisting contract with the promisee or the perfonnance of such contractual duty is
clearly no consideration, as he is doing no more than he was already obliged to do, and hence has
sustained no detriment, nor has the other party to the contract obtained any benefit. Id. quoting
13 C. J. 353, sec. 209 (1); See also Independent School Dist. No.6 v. Mittry, 39 Idaho 282, 289,
226 P. 1076 (1924).
Under the terms of the perfOlmance promise Mr. Partin did not agree to do any
more than what he was legally obligated to do under the parties' original agreement.

Even

though the time for performance was never stated in the parties' assembly and installation
agreement, the law implies a reasonable time. Mr. Schroeder made no additional promise to Mr.
Partin for a stated delivery date of October 8, 2008 nor was there any consideration for any
penalties if delivery did not occur on that date. It is true that Idaho Courts will not inquire as to
the adequacy of consideration as bargained for by parties to an agreement, however, some
consideration is a necessary element to a contract. Vance v. Connell, 96 Idaho 417, 419,529
P.2d 1289, 1291 (1974); see also Enders v. Wesley W. Hubbard and Sons, Inc., 95 Idaho 590,
513 P.2d 992 (1973); Quayle v. Mackert, 92 Idaho 563,447 P.2d 679 (1968).
The real problem for Mr. Schroeder is that no matter how he characterizes the
performance promise by Mr. Partin or the reasons why Mr. Partin was willing to give said
promise, he is not able to identify anything of value that he provided Partin in return for the
October delivery date and related penalties.

Mr. Schroeder admitted during trial and at his

deposition that he never made a return promise. "To constitute consideration, a performance or a
return promise must be bargained for. A performance or return promise is bargained for if it is
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sought by the promisor in exchange for his promise and is given by the promisee in exchange for
that promise." Restatement (Second) of Contracts § 71 (1981). If it appears that one party was
never bound on its part to do the acts which form the consideration for the promise of the other,
there is a lack of mutuality of obligation and the other party is not bound. First Security Bank of
Idaho v. Murphy, 131 Idaho 787, 791, 964 P.2d 654 (1998); see also McCandless v. Schick, 85
Idaho 509, 518, 380 P.2d 893, 897-898 (1963), citing Houser v. Hobart, 22 Idaho 735,127 P.
997 (1912). Even assuming that Mr. Schroeder made demand for immediate delivery to Charlie
Cann, Mr. Schroeder failed to articulate what if anything he would do if the 1970 Plymouth
Banacuda was not immediately delivered.

It was argued at trial that the consideration provided Partin by Schroeder for the
performance promise was the opportunity to retain both the 426 Hemi Motor and 1970 Plymouth
Barracuda. This argument has no merit. Mr. Schroeder never showed that retention of the motor
and car by Mr. Partin was umeasonable, especially in conceding that Mr. Partin had the right to
keep both to perfect his lien interest. The 426 Hemi Motor and 1970 Plymouth Barracuda were
both in the possession of Mr. Partin before and after the giving of the performance promise by
Mr. Partin. Just because Mr. Partin continued to retain possession of the motor and car does not
represent additional consideration or independent consideration for the perfOlmance promise
provided by Mr. Partin.

The vehicle and motor are owned by Mr. Schroeder.

Retaining

possession of the motor and vehicle has no added value and is not consideration.
Mr. Schroeder also asserted that he considered taking the Hemi Motor and
Plymouth Banacuda away from Mr. Pmiin until he was provided the written perfonnance
promise. The fact that Mr. Schroeder considered different options and ultimately decided not to
peruse them after receiving the performance promise is not consideration.

In order for the
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performance promise to be the basis for a promise to forbear by Mr. Schroeder, the forbearance
promise had to be known to Mr. Partin before providing the performance promise to Mr.
Schroeder.

Despite allegations of forbearance there was no evidence that Mr. Schroeder

promised Mr. Partin anything in return for Mr. Partin's promise of a delivery date and penalties.
Mr. Schroeder testified that he never stated to Mr. Partin that he was considering taking the
vehicle and motor away from him and never gave Mr. Partin an ultimatum about delivery.
Moreover, Mr. Schroeder could not take control of the motor and car without first paying Mr.
Partin for monies Mr. Sclu'oeder admitted he still owed for parts and labor under the original
assembly and installation contract. In other words, while Mr. Schroeder claims that he was
thinking about taking the vehicle and motor away from Mr. Partin it was something he was
unable to do without court intervention and an order preserving Mr. Partin's lien rights. The
promise of delivery by a certain date never excused Mr. Schroeder's payment obligation. It was
the dispute about compensation and the preservation of lien rights that interfered with the
delivery date, which was outside ofthe control ofMr. Partin as discussed in part 3, below.
Given the evidence and admissions by Mr. Schroeder at trial the Jury could not
find based upon the evidence that Mr. Sclu'oeder provided any consideration for the perfonnance
promise by Mr. Partin. The Court should alter the verdict of the jury and find the performance
promise unenforceable for lack of consideration.
2.

The Performance Promise is an Unenforceable Penalty.

Mr. Sclu'oeder admitted that he suffered no damages due to the non delivery of
the 426 Hemi Motor and Plymouth BalTacuda to Charlie Calm on October 8, 2008. During his
direct examination Mr. Sclu'oeder alluded to a loss in the restored value of the 1970 Plymouth
Barracuda which he claimed lost value between the date he purchased the vehicle and the date of
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trial. Mr. Schroeder never attempted to quantify his allegation nor did he bolster this claim with
any proof as to what monetary amount this alleged loss in value might be. In fact, Mr. Sclu'oeder
admitted that he is still working on the 1970 Plymouth Banacuda and that it was really not as an
investment but rather his own personal use.

In any event, any claimed loss of value was

generally alleged to have occUlTed sometime during the two years Mr. Partin worked on the
project. Any alleged loss in value was never related to the time period between Mr. Partin's
promised delivery date of October 8, 2008 and actual delivery on December 23, 2008. Under
cross examination, Mr. Schroeder admitted his claimed loss of value was speculation on his part.
Realizing that he had to make some showing of damage, Mr. Schroeder testified
that the penalties stated in the performance promise represented "fair compensation" for Mr.
Partin's failure to deliver the car on October 8, 2008.

However, on cross examination Mr.

Sclu'oeder was unable to explain what he meant by fair compensation. Mr. Schroeder admitted
that he suffered no damage or loss from Mr. Partin's failure to deliver the car to Mr. Cann by
October 8, 2008. While Mr. Schroeder testified at trial that he thought the additional penalty of
$100.00 dollars a day until delivery was what he thought it would cost to rent a car, Mr.
Sc1u'oeder admitted that he never actually rented a car or needed to rent a car between October 8,
2008 and the delivery date of December 23,2008. There was no evidence of any actual damage
for non-delivery suffered by Mr. Schroeder presented at trial.
The only argument Mr. Sc1u'oeder could make for enforcement of the delivery
penalties under the perf0l111anCe promise was that the penalties somehow represented
enforceable liquidated damages. Under written instruction to the Jury, Mr. PaJiin had only to
show one or both of the following:

(1) The liquidated damages stated in the performance

promise, when considered in light of all the circumstances, do not bear any reasonable relation to
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the damages actually sustained and are exorbitant; and/or (2) The liquidated damages stated in
the contract are not intended to be compensation for the consequences of any breach of the
contract, but rather are intended to be a penalty to deter a party from not performing or as
punislullent against a party for breaching the contract.
There was absolutely no evidence that Mr. Sclu'oeder was damaged by the failure
of Mr. Partin to deliver the vehicle on the date stated in the perfonnance promise. In fact, Mr.
Sclu'oeder unequivocally stated he was not damaged. Mr. Partin can provide no better evidence
than Mr. Schroeder's own testimony that he suffered no actual damage due to the failure of Mr.
Partin to deliver the vehicle on the date stated in the performance promise.

If Mr. Schroeder

suffered no damages then any award of monies for failure to meet the delivery date of October 8,
2008 would be umeasonable and could bear no relation to damages actually sustained. Since
Mr. Schroeder was not damaged, then $2,500.00 for non-delivery and $100.00 dollars a day until
delivered for a total of $10,000.00 cannot be compensation for any breach of the perfol111ance
promise and is clearly a penalty.
The Idaho Supreme Court evaluated the difference between enforceable
liquidated damages and unenforceable penalties in Graves v. Cupic et aI., 75 Idaho 451, 272 P.2d
1020 (1954).

In Graves, the issue considered was whether or not the seller of certain real

propeliy could retain as liquidated damages all of the monies paid by the buyer under the
contract. The Idaho Supreme Court first miiculated the law as it applies to liquidated damages as
follows:
Generally speaking, parties to a contract may agree upon liquidated damages in
anticipation of a breach, in any case where the circumstances are such that
accurate determination of the damages would be difficult or impossible, and
provided that the liquidated damages fixed by the contract bear a reasonable
relation to actual damages. But. where the forfeiture or damage fixed by the
contract is arbitrary and bears no reasonable relation to the anticipated dmllage.
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and is exorbitant and unconscionable. it is regarded as a "penalty". and the
contractual provision therefor is void and unenforceable. (emph. added)
ld. at 456.
The Graves Court considered the reasonmg and decisions of courts in other
jurisdictions in evaluating between permissible liquidated damages and unenforceable penalties.
ld. at 457. One example of an unenforceable penalty was a Utah court's consideration of a
provision for forfeiture of the down payment of $2,500 on the sale of realty for a total contract
price of$10,500. Id. Even though the $2,500.00 was claimed as "liquidated damages", the court
determined that it was a penalty and unenforceable. Id.
In the case at bar there is even a larger disparity between the penalty and the
amount paid Mr. Partin pursuant to the parties' actual contract. The jury determined that Mr.
Partin was only entitled to $9,221.00 total for the parts and labor performed pursuant to the
parties' assembly and installation contract and then awarded Mr. Schroeder $10,000.00 as a
penalty against Mr. Partin for his failure to deliver the car and motor to Charlie Cann by October
8, 2008.

It is outrageous to penalize Mr. Partin more money than the entire value of the

assembly and installation contract which included over $2,000.00 in actual parts provided by Mr.
Partin. It is especially true where non-delivery was due to Mr. Schroeder's refusal to pay Mr.
P31iin what was owed on the parties' assembly and installation contract. Mr. Schroeder admitted
at trial that he knew he owed monies to Mr. Partin but was not willing in October 2008 to pay
any more monies. Mr. Schroeder had to actually file suit to obtain possession of the motor and
car from Mr. Partin because he was not willing to pay Mr. Partin any additional monies. Both
p31iies testified that the earliest Mr. Partin could have turned over the vehicle to either Mr.
Schroeder or Mr. Cann (given the dispute over what was owed Mr. Partin) was December 23,
2008 which was the date the Court order was entered protecting Mr. P31tin's lien rights.
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The Idaho Supreme Court in Graves adopted the reasoning of of an Oklahoma
court as follows:
Where it is doubtful whether a provision should be deemed a penalty or liquidated
damages, the courts incline to regard it as a penalty, for by so doing the recovery
can be apportioned to the actual damages or the loss actually sustained. SonkenGalambra Corp. v. Abels, 185 Okl. 645, 95 P.2d 601. The fact that the parties to a
contract call a sum stipulated to be paid in case of its breach 'liquidated damages'
is by no means controlling or conclusive. Such contracts may be and often are
held to provide for a penalty. 15 Am.Jur., Damages, par. 246, p. 677. The
question whether the amount stipulated to be paid upon failure of performance is
to be treated as liquidated damages, or as a penalty, is, in its last analysis, a
question of law for the court, to be determined from the language and subject
matter of the contract the evident intent of the parties, and all the facts and
circumstances under which the contract was made. (emph. added)
Id. at 457-458.

The Jury simply failed to properly apply the law in evaluating whether the

performance promise was a penalty or liquidated damages. From Graves, it is clear that whether
the monies to be paid under the performance promise for failure to deliver the motor and vehicle
to Mr. Schroeder can be treated as liquidated damages or as a penalty is a question of law for the
Court. Mr. Partin respectfully requests that the Court enter judgment notwithstanding the Jury's
verdict disallowing any monies under the performance promise.
3.
Mr. Schroeder admitted that he interfered with Mr. Partin's delivery
of the Motor and Car by the October 8, 2008 delivery date under the Performance
Promise.
Mr. Schroeder admitted at trial that he owed monies to Mr. Patiin. Mr. Schroeder
testified at trial that he still owed Mr. Patiin monies for patis at1d labor under the patiies'
assembly and installation contract. Even though Mr. Patiin provided a specific delivery date for
the motor and vehicle under the perfonnance promise, it never excused Mr. Schroeder from
paying Mr. Patiin for labor and patis under the patiies' agreement.

Especially where Mr.

Schroeder admitted at trial that he lmew he owed monies to Mr. Pmiin but was simply unwilling
to pay what was billed by Mr. Partin. Mr. Schroeder eventually filed suit in November 2008 to
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obtain possession of the 426 Hemi Motor and Plymouth BalTacuda from Mr. Partin. The earliest
Mr. Pariin could have turned over the vehicle to Mr. Schroeder or to M1'. Cam1 was December
23,2008 which was the date the COUli order was entered protecting M1'. Partin's lien rights while
allowing him to relinquish control of the motor and vehicle to Mr. Sclu·oeder. Mr. Partin can
provide no better evidence than M1'. Schroeder's trial admission that Mr. Pariin could not have
delivered either the vehicle or the motor to him before December 23, 2008, due to their dispute
about the amount of compensation owed Mr. Partin. Prevention of perfonnance was admitted by
M1'. Sclu'oeder and is a defense to any required date of delivery under the performance promise.
B. Jury Miscalculated Schroeder's Actual Damages For Breach of the Parties'
Assembly and Installation Contract.

Mr. Schroeder claimed certain damages resulting from Mr. Partin's breach of the
parties' assembly and installation contract. The only evidence submitted by Mr. Schroeder of
damages resulting from the failure of Mr. Partin to install the missing head bolts was an invoice
from Mr. Tillotson of$3,489.00 and some charges totaling $2,541.00 from Kidd Perfonnance for
a total damage claim of $6,030.00. The jury awarded M1'. Schroeder the sum of $7,578.00. Even
assuming that the Jury found Mr. Partin responsible for all the da111ages claimed by Mr.
Schroeder the most that the Jury could award for breach of the assembly and installation contract
was the sum of $6,030.00.

The Court should therefore enter judgment notwithstanding the

Jury's verdict disallowing the sum of$1,548.00.
The labor of Mr. Tillotson to tear down and reassemble the motor was the sum of
$3,489.00. See Plaintiffs Exhibit 7. Mr. Schroeder submitted an invoice from Mark Kidd for
certain paris and machine work related to the rebuild of the 426 Hemi Motor for a total of
$6,554.00. Mr. Kidd identified several entries on Plaintiffs Exhibit 7 that were not attributable
to work perfonned by Mr. Pariin. This included the following:
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Balancing
Machine the Block
POli Heads
Dyno
Lash Caps
Camshaft
Lifters
Pushrods
Spaners?
Strip Kit
9 Gallons of Gas
Total

$ 275.00
$ 395.00
$ 800.00
$ 750.00
$ 45.00
$ 455.00
$ 618.00
$ 239.00
$ 152.82
$ 263.00
$ 20.00
$4,012.82

The total bill from Mr. Kidd was $6,554.00 minus the items that were not attributable to Mr.
Pmiin in the sum of $4,013.00 which left only $2,541.00 attributable to Mr. Partin.

The Kidd

Performance Invoice was difficult to read and should have been altered to reflect only the
charges that were attributable to Mr. Partin. Plaintiff has the burden of proving damages and
cmIDot simply reap a windfall because of confusion by the Jury.

C. In the alternative Mr. Partin is entitled to Remittitur or a New Trial pursuant to
Rule 59(a)(5) and (a)(6), I.R.c.P.
If the Court is unwilling to grant Mr. Partin relief under Rule 50(b), I.R.C.P., Mr.
Pmiin respectfully requests that the Court order a new trial pursuant to Rule 59(a)(5) and (a)(6),
LR.C.P.

If an alternative motion for a new trial is made with the motion for judgment

notwithstanding the verdict, the trial court must rule on both motions separately. Quick v. Crane,
111 Idaho 759,727 P.2d 1187 (1986).

The standard for granting a new trial is significantly

different than under a motion for judgment notwithstanding the jury verdict under Rule 50(b),
I.R.C.P. In considering whether to grant a new trial or order a remittitur the Court is allowed to
weigh the evidence and consider doing substantial justice. See Dinneen v. Finch, 100 Idaho 620,
625,603 P.2d 575, 580 (1979).
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1.
Under Rule 59(a)(5), I.R.c.P. the Court should grant Mr. Partin a
new trial, or in the alternative, deny the motion conditioned on a Court Order for
remittitur.

For all of the reasons previously articulated in parts A and B, M1'. Partin is entitled
to a new trial conditioned on an order from the COUli requiring Mr. Schroeder to remit the sum
of $11,548.00 which represents the Jury's award of $10,000.00 as which is clearly a penalty
under the perfom1ance promise and the award of $1,548.00 in excess of M1'. Schroeder's total
damage claim from breach of the parties' assembly and installation contract. The Jury verdict
was clearly the product of passion or prejudice when considering that the Jury's award to
Schroeder against M1'. Partin was $17,578.00 where M1'. Schroeder only claimed actual damages
in the amount of$6,030.00. Even assuming that M1'. Schroeder is entitled to all of his damages,
the Jury awarded nearly three times actual damages against Mr. Partin. If the Court is unwilling
to enter judgment notwithstanding the Jury Verdict under Rule 50(b), LR.C.P, the Court has the
ability to Order Mr. Schroeder remit $11,548.00 or a new trial if M1'. Schroeder is unwilling to
remit the monies that exceed actual damages under Rule 59(a)(5), LR.C.P.

2.
Under Rule 59(a)(6), I.R.C.P. the Court should grant Mr. Partin a
new trial based on insufficient evidence to support the Verdict of the Jury and failure of the
Jury to follow Idaho Law on Liquidated Damages.
There was no evidence presented at trial supporting a finding that M1'. Schroeder
provided anything of value to Mr. Pmiin for the performm1ce promise. M1'. Schroeder provided
no consideration for M1'. Pmiin's performance promise. Moreover, the Jury absolutely failed to
follow the law as it pertained to the enforcement of liquidated damages versus unenforceable
penalties. Mr. Schroeder admitted at trial that he was not damaged and suffered no loss due to
the failure of Mr. Pmiin to deliver the car and motor to Charlie Cam1 on October 1, 2008. In
addition, M1'. Schroeder admitted that he prevented delivery because he refused to pay Mr. Pmiin
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any additional monies under the assembly and installation contract. The $10,000.00 Jury award
to Mr. Schroeder for Mr. Pmiin's failure to deliver the car and motor to Charlie Cann represents
an unenforceable penalty as a matter oflaw.
Mr. Partin also challenges the Jury's determination that he breached the assembly
and installation contract for failure to install certain head bolts.

The un-rebutted evidence

produced at trial established that Mr. Partin intended to install the additional head bolts after
conducting the initial fire up. All of the witnesses agreed that Mr. Pmiin would have been able
to install the bolts after doing the initial 20 minute start-up and in the way he described.

Mr.

Schroeder verified that the initial start-up was part of the original assembly and installation
agreement that he reached with Mr. Pmiin. Moreover, Mr. Schroeder met with Mr. Partin on
December 23, 2008 and specifically affirmed that he would allow Mr. Partin do the initial
startup. Mr. Schroeder testified that there was absolutely no reason for Mr. Partin to have
disclosed his plan to address the additional head bolts where Mr. Partin was the Mr. Schroeder
agreed to do the initial startup.
Mr. Schroeder inm1ediately went to Keith Soderquist and asked him to do the
startup (still during December 2008) and specifically instructed Keith not to contact Mr. Partin.
Mr. Schroeder did everything that he could to prevent Mr. Pmiin from doing the startup and
installing the head bolts. Mr. Partin is not responsible for any of the dmnages suffered by Mr.
Schroeder as a result of the missing head bolts and believes that a jury verdict concluding that
Mr. Pmiin breached the parties' assembly and installation contract is not suppOlied by the
evidence.

In addition, Mr. Schroeder only produced evidence establishing total damages of

$6,030.00 which is a cap for recovery from Mr. Pmiin. Mr. Schroeder cannot reap a windfall
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because the Jury was confused about what charges from Mr. Kidd's invoice were attributable to
Mr. Partin.
Finally, Mr. Partin testified regarding the parts and labor required for custom
assembly and installation of the 426 Hemi Motor in the Plymouth Barracuda. He admitted there
were a few parts and one labor entry that were not attributable to Mr. Schroeder because Mr.
Schroeder prevented him from performing the start-up and final assembly work. Mr. Schroeder
admitted that Mr. Partin was the only one that could accurately identify the labor and admitted
that he owed for the parts. Mr. Schroeder actually stated that he was willing to pay Mr. Partin
the $85.00 an hour shop rate but was upset that Mr. Partin had not discussed the rate with him.
The evidence established that Mr. Partin was entitled to his entire request of $12,200.00 for his
assembly and installation work.
Based on the insufficiency of the evidence to support the verdict of the Jury and
clear errors in applying the law, Mr. Partin respectfully requests in the alternative that the Court
order a new trial on all of the foregoing issues.

II.

CONCLUSION

F or the reasons articulated herein, the Verdict of the Jury in this case was not
supported by the evidence or the law. As a result, Mr. Pmiin is asking that the Court alter the
Judgment to remove the $10,000.00 performance promise penalty and the $1,548.00 awarded
Mr. Sclu'oeder above the submitted proof of actual damages pursuant to Rule 50(b), I.R.C.P. In
the alternative the Court can Order Mr. Sclu'oeder to remit $11,548.00 of the Judgment or grant a
new trial to Mr. Pmiin on the performance promise and actual damage issues pursuant to Rule
59(a)(5), I.R.C.P. or can simply order a new trial on all issues based on Rule 59(a)(6), I.R.c.P. as
argued herein.
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Andrew B. Wright [ISB No. 6812]
Brooke Baldwin [ISB No. 7274]
WRIGHT BROTHERS LAW OFFICE, PLLC
1166 Eastland Drive North, Suite A
P.O. Box 226
Twin Falls, 10 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: BBaldwin@wrightbrotherslaw.com
Attorneys for Plaintiff/Counterdefendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CODY SCHROEDER,
an individual,
Plaintiff/Counterdefendant,
vs.
ERIK K. PARTIN,
an individual,
DefendantlCounterclaimant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-08-5227

MOTION AND MEMORANDUM OF
COSTS AND ATTORNEY'S FEES

-------------------------)
COMES NOW Cody Schroeder ("Schroeder"), by and through his attorney of
record, Brooke Baldwin of Wright Brothers Law Office, PLLC, and submits this Motion

and Memorandum of Costs and Attorney's Fees, which seeks attorney's fees and costs
pursuant to Idaho law, including I.R.C.P. 54 and Idaho Code § 12-120, against
Defendant Erik Partin ("Partin").
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I.

PREVAILING PARTY

Schroeder seeks costs and attorney's fees, pursuant to I.R.C.P. 54(d)(1) and
54(e)(1), as the prevailing party in the above-entitled matter. Specifically, I.R.C.P.
54(d)(1 )(8) defines a prevailing party as follows:
In determining which party to an action is a prevailing party and entitled to
costs, the trial court shall in its sound discretion consider the final
judgment or result of the action in relation to the relief sought by the
respective parties. The trial court in its sound discretion may determine
that a party to an action prevailed in part, and upon so finding may
apportion the costs between and among the parties in a fair and equitable
manner after considering all of the issues and claims involved in the action
and the resultant judgment or judgments obtained.
Idaho courts have determined that, for the purposes of attorney fees, a party can
prevail in an action even where it is determined that the other party is entitled to an
offset against the award.
In Griffith v. Clear Lakes Trout Co., 143 Idaho 733, 152 P.3d 604 (2007), the
plaintiff was awarded damages that were offset by the defendant's award on its
counterclaim. Griffith, 143 Idaho at 737. Nonetheless, the Idaho Supreme Court
affirmed the trial court's holding that the plaintiff was the prevailing party. Id. In so
holding, the court stated:
Clear Lakes' counterclaim does not change the outcome. The amounts
recovered by Clear Lakes were offsets against the amounts that they were
obligated to pay Griffith. Recognition of these amounts does not prevent
Griffith from being a prevailing party.
Id.

See also Shurtliffv. Northwest Pools, Inc., 120 Idaho 263,815 P.2d 461 (Ct. App.

1991) (defendant prevailed on its counterclaim despite such award being offset against
damages awarded to plaintiff).

MOTION AND MEMORANDUM OF COSTS AND ATTORNEY'S FEES - 2 -

In the instant case, Schroeder sought two forms of damages: $10,000.00 in
liquidated damages under the performance agreement and reimbursement for
payments to Tom Tillotson and Mark Kidd to repair the engine as a result of the
Defendant's failure to properly build and/or install such engine. The jury awarded
Schroeder the full $10,000.00 under the performance agreement and the full amount
sought to repair the engine. As such, the result obtained by Schroeder in this action
was one hundred percent of the relief sought. Moreover, these were the only claims
brought by Schroeder, meaning that Schroeder prevailed on each of his claims and
recovered the exact remedy requested.
The fact that Partin was awarded an offset against Schroeder's damages does
not affect this analysis. The offset received was significantly less than that sought by
Partin at trial ($6,893.00 rather than approximately $9,800.00). In addition, Schroeder
himself acknowledged that Partin should receive fair payment for the labor and
materials provided, but disagreed with the amount sought by Partin. In other words,
Schroeder also prevailed in defending against the counterclaim by reducing it
significantly. As with the Plaintiff in Griffith, the amounts recovered by Partin were
offsets against the amounts that he was obligated to pay Schroeder. "Recognition of
these amounts does not prevent [Schroeder] from being a prevailing party." Griffith, 143
Idaho at 737.
Based on the foregoing, it is evident that Schroeder prevailed on his breach of
contract claim and was awarded damages for each claim of damages thereunder,
whereas Partin was only awarded a portion of the amount sought, and such award
merely offset the full amount of damages awarded to Schroeder. As such, Schroeder is
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the prevailing party in this matter and is entitled to an award of costs, including
reasonable attorney fees.
II.

COSTS

Schroeder seeks an award of costs pursuant to I.R.C.P. 54(d)(1), which provides
as follows:
(A)

Parties Entitled to Costs. Except when otherwise limited by these rules,
costs shall be allowed as a matter of right to the prevailing party or parties,
unless otherwise ordered by the court.

(C)

Costs as a Matter of Right. When costs are awarded to a party, such
party shall be entitled to the following costs, actually paid, as a matter of
right:
1.

Court filing fees.

2.

Actual fees for service of any pleading or document in the action
whether served by a public officer or other person.

6.

Reasonable costs of the preparation of models, maps, pictures,
photographs, or other exhibits admitted in evidence as exhibits in a
hearing or trial of an action, but not to exceed the sum of $500.00
for all of such exhibits of each party.

8.

Reasonable expert witness fees for an expert who testifies at a
deposition or at a trial of an action not to exceed the sum of $2,000
for each expert witness for all appearances.

9.

Charges for reporting and transcribing of a deposition taken in
preparation for trial of an action, whether or not read into evidence
in the trial of an action

10.

Charges for one (1) copy of any deposition taken by any of the
parties to the action in preparation for trial of the action.

I.R.C.P. 54(d)(1) (emphasis added). In addition, the Court may award additional items
of cost upon a showing that said costs were necessary and exceptional costs
reasonably incurred, and should be in the interest of justice assessed against the
adverse party. I.R.C.P. 54(d)(1 )(D).
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Specifically, Schroeder seeks reimbursement for the following costs:
I.

Costs as a Matter of Right-I.R.C.P. 54(d)(1)(C):

Filing Fee
Fee for Service of Process on Erik Partin
Deposition of Cody Schroeder
Deposition of Erik Partin
Deposition of Tom Tillotson
Costs of photograph print outs

II.

$88.00
$24.80
$214.09
$581.25
$181.02
$7.72
$1,096.88

Discretionary Costs - I.R.C.P. 54(d)(1)(D)

Copies
Lexis Nexis research fees

$21.57
$130.72
$152.29

As such, Schroeder seeks a total cost reimbursement of $1,249.17.
III.
S~hroeder

ATTORNEY'S FEES

seeks attorney's fees pursuant Idaho Code § 12-120, which provides,

in pertinent part, as follows:
In any civil action to recover on '" [a] contract relating to the purchase and
sale of ... services ... the prevailing party shall be allowed reasonable
attorney's fees to be set by the court, to be taxed and collected as costs.
Idaho Code § 12-120(3) (emphasis added).
Where a claim is based on a contract for the purchase or sale of services, fees
must be awarded to the prevailing party. See Atwood v. Western Construction, Inc.,
129 Idaho 234,923 P.2d 479 (Ct. App. 1996) (trial court erred in failing to award
attorney fees where claim was based on contract to render personal services);
Tentinger v. McPheters, 132 Idaho 620, 977 P.2d 234 (Ct. App. 1999) (attorney fees are
mandatory for actions to recover on a contract relating to the purchase of services);
Property Management West, Inc. v. Hunt, 126 Idaho 897,894 P.2d 130 (1995)
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(prevailing party entitled to attorney fees on contract claim relating to the purchase or
sale of services); Bott v. Idaho State Building Authority, 122 Idaho 471,835 P.2d 1282
(1992) (Idaho Code § 12-120(3) clearly applies to suit involving contract for services);
and Erikson v. Blue Cross ofldaho Health Services, 116 Idaho 693, 778 P.2d 815 (Ct.
App. 1989) (the term "services" is Idaho Code § 12-120(3) is not limited by the words
"commercial transaction").
In the instant case, Schroeder brought a cause of action to recover for breach of
a services contract. Specifically, the undisputed evidence at trial established that
Schroeder hired Partin to provide a service: build and install the HEMI 426 engine. The
parties' agreement was subsequently amended to provide a deadline as to when such
services had to be finished. All of Schroeder's damages claims were based on Partin's
failure to comply with the parties' services agreement. Accordingly, Idaho Code § 12120(3) applies to this case and as the prevailing party in this action, Schroeder is
entitled to an award of reasonable attorney fees.

IV.

AMOUNT OF ATTORNEY'S FEES

In determining the proper amount of attorney fees, I.R.C.P., Rule 54(e)(3) sets
out the following factors to consider:
(A) The time and labor required.
(8) The novelty and difficulty of the questions.
(C) The skill requisite to perform the legal service properly and the
experience and the ability of the attorney in the particular field of law.
(0) The prevailing charges for like work.

(E) Whether the fee is fixed or contingent.
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(F) The time limitations imposed by the client or the circumstances of the
case.
(G) The amount involved and the results obtained.
(H) The undesirability of the case.
(I)

The nature and length of the professional relationship with the client.

(J) Awards in similar cases.
(K) The reasonable cost of automated legal research (Computer Assisted
Legal Research), if the court finds it was reasonably necessary in
preparing a party's case.
(L) Any other factor which the court deems appropriate.
i.R.C.P. 54(e)(3).

A.
STATE OF IDAHO
County of Twin Falls

AFFIDAVIT OF BROOKE BALDWIN
)
)ss
)

BROOKE BALDWIN, being duly sworn upon oath, deposes and states as
follows:
1.

I am an attorney licensed to practice law in the State of Idaho, an attorney

for Cody Schroeder in the above-entitled matter, and an associate with Wright Brothers
Law Office, PLLC (the "Firm").
2.

The costs and disbursements set forth herein are to my knowledge and

belief correctly stated, properly claimed, and in accordance with I.R.C.P. 54. To my
knowledge and belief, all such costs and disbursements were incurred or expended
reasonably, in good faith, for purposes of pursuing this action. The costs and
disbursements hereby claimed are truly and correctly stated, as were actually paid, and
are claimed in compliance with I.R.C.P. 54(d) as follows:
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I.

Costs as a Matter of Right - I.R.C.P. 54(d)(1 )(C):

Filing Fee
Fee for Service of Process on Erik Partin
Deposition of Cody Schroeder
Deposition of Erik Partin
Deposition of Tom Tillotson
Costs of photograph print outs

III.

$88.00
$24.80
$214.09
$581.25
$181.02
$7.72
$1,096.88

Discretionary Costs -I.R.C.P. 54(d)(1)(D)

Copies
Lexis Nexis research fees

$21.57
$130.72
$152.29

Total Costs - I.R.C.P. 54(d)(1) - $1,249.17.
3.

I keep daily records of the legal work done by me on every case.

Attached hereto as Exhibit A is a true, accurate, and correct list of the itemized legal
services the Firm performed in this case. The services classified as "88" on the
invoices attached hereto as Exhibit A are the true, accurate, and correct list of the
itemized legal services I performed in this case. The list attached hereto as Exhibit A
states the date the work was done, provides a brief description of the services
performed, itemizes the time consumed to perform the legal work per % of an hour, and
calculates the fee earned for the work done. The hourly rate fee I charge is
commensurate with the rates charged by other attorneys in this area for attorneys with
comparable ability and legal experience. My hourly rate throughout the duration of this
case was $165.00 per hour, all of which is reflected in the invoices attached hereto as
Exhibit A.
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I have reviewed the provisions of I.R.C.P. 54(e)(3) which provides a list of criteria
to be considered by the Court in determining reasonable attorney's fees. In evaluating
the reasonableness of the attorney's fees to be awarded in this case, I would advise the
Court that such amount is reasonable considering the time and labor required, the
difficulty of the questions, the requisite skill required to perform the legal services
properly, and my experience and abilities, prevailing charges for like work, time
limitations imposed by the circumstances of the case, the amounts involved and results
obtained, and results obtained in similar cases.
The undersigned verifies under oath that the above costs, disbursements, and
attorney's fees are true and accurate and properly and correctly set forth in accordance
with said rules:
ATTORNEY FEES EARNED BY THE FIRM
ATTORNEY FEES EARNED BY BROOKE BALDWINATTORNEY FEES EARNED BY ANDREW WRIGHT-

$10,843.50
$517.50

ATTORNEY FEES EARNED BY PATRICIA MIGLIURI-

$1,007.50

ATTORNEY FEES EARNED BY SAMUEL BEUS-

$9,296.25
$21,664.75

TOTAL FEES EARNEO-

TOTAL ATTORNEY FEES AND COSTS:

$22,913.92
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Brooke Baldwin, being first duly sworn on oath, deposes and states:
That she is an attorney for Cody Schroeder in the foregoing action; that she
verifies under oath that the costs, disbursements, and attorney's fees are true and
accurate and properly and correctly set forth in accordance with said rules.

Brooke Baldwin

STATE OF IDAHO
County of Twin Falls

)
)ss
)

ANDREW WRIGHT, being duly sworn upon oath, deposes and states as follows:
1.

I am an attorney licensed to practice law in the State of Idaho, an attorney

for Cody Schroeder in the above-entitled matter, and a member of Wright Brothers Law
Office, PLLC (the "Firm").
2.

I keep daily records of the legal work done by me on every case.

Attached hereto as Exhibit A is a true, accurate, and correct list of the itemized legal
services our law firm performed in this case. The services classified as "ABW" on the
invoices attached hereto as Exhibit A are the true, accurate, and correct list of the
itemized legal services I performed in this case. The list attached hereto as Exhibit A
states the date the work was done, provides a brief description of the services

MOTION AND MEMORANDUM OF COSTS AND ATTORNEY'S FEES - 10-

performed, itemizes the time consumed to perform the legal work per % of an hour, and
calculates the fee earned for the work done. The hourly rate fee I charge is
commensurate with the rates charged by other attorneys in this area for attorneys with
comparable ability and legal experience. In October 2008 through January of 2009, my
hourly rate was $165.00 per hour and after January 2009 my hourly rate is $175.00 per
hour, all of which is reflected in the invoices attached hereto as Exhibit A.
I have reviewed the provisions of I.R.C.P. 54(e)(3) which provides a list of criteria
to be considered by the Court in determining reasonable attorney's fees. In evaluating
the reasonableness of the attorney's fees to be awarded in this case, I would advise the
Court that such amount is reasonable considering the time and labor required, the
difficulty of the questions, the requisite skill required to perform the legal services
properly, and my experience and abilities, prevailing charges for like work, time
limitations imposed by the circumstances of the case, the amounts involved and results
obtained, and results obtained in similar cases.
The undersigned verifies under oath that the above costs, disbursements, and
attorney's fees are true and accurate and properly and correctly set forth in accordance
with said rules.
ATTORNEY FEES EARNED BY ANDREW WRIGHT:

$517.50

Andrew Wright, being first duly sworn on oath, deposes and states:
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, l' (')

L

.L,

()

That he is an attorney for Cody Schroeder in the foregoing action; that he verifies
under oath that the costs, disbursements, and attorney's fees are true and accurate and
properly and correctly set forth in accordance with said rules.

C.
STATE OF IDAHO
County of Twin Falls

AFFIDAVIT OF PATRICIA MIGLIURI
)
)ss
)

PATRICIA MIGLIURI, being duly sworn upon oath, deposes and states as
follows:
1.

I am an attorney licensed to practice law in the State of Idaho, an attorney

for Cody Schroeder in the above-entitled matter, and an associate with Wright Brothers
Law Office, PLLC (the "Firm").
2.

I keep daily records of the legal work done by me on every case.

Attached hereto as Exhibit A is a true, accurate, and correct list of the itemized legal
services our law firm performed in this case. The services classified as "PM" on the
invoices attached hereto as Exhibit A are the true, accurate, and correct list of the
itemized legal services I performed in this case. The list attached hereto as Exhibit A
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states the date the work was done, provides a brief description of the services
performed, itemizes the time consumed to perform the legal work per % of an hour, and
calculates the fee earned for the work done. The hourly rate fee I charge is
commensurate with the rates charged by other attorneys in this area for attorneys with
comparable ability and legal experience. My hourly rate is $155.00 per hour, all of
which is reflected in the invoices attached hereto as Exhibit A.
I have reviewed the provisions of I.R.C.P. 54(e)(3) which provides a list of criteria
to be considered by the Court in determining reasonable attorney's fees. In evaluating
the reasonableness of the attorney's fees to be awarded in this case, I would advise the
Court that such amount is reasonable considering the time and labor required, the
difficulty of the questions, the requisite skill required to perform the legal services
properly, and my experience and abilities, prevailing charges for like work, time
limitations imposed by the circumstances of the case, the amounts involved and results
obtained, and results obtained in similar cases.
The undersigned verifies under oath that the above costs, disbursements, and
attorney's fees are true and accurate and properly and correctly set forth in accordance
with said rules.
ATTORNEY FEES EARNED BY PATRICIA MIGULIURI:

$1,007.50
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Patricia Migliuri, being first duly sworn on oath, deposes and states:
That she is an attorney for Cody Schroeder in the foregoing action; that she
verifies under oath that the costs, disbursements, and attorney's fees are true and
accurate and properly and correctly set forth in accordance with said rules.

Patricia Migliuri
SUBSCRIBED AND SWORN to before me this

~

day of October, 2009.

Notary Public for Idaho
Residing atrvuIO full\S. \V
p) 20r~
My Commission expires: 5:£v}
-"
v •
D.
See attached as Exhibit B.
VI.

CONCLUSION

Cody Schroeder respectfully requests that an award of attorney's fees of
$21,664.75 and costs in the amount of $1,249.17, for a total of $22,913.92, be entered
in his favor and against Defendant Erik Partin.
Oral Argument is requested.
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DATED this

11- day of October, 2009.
WRIGHT BROTHERS LAW OFFICE, PLLC

By:

Pavro~ ~'I<-

Brooke Baldwin
Attorneys for Cody Schroeder

CERTIFICATE OF SERVICE
Brooke Baldwin, a resident attorney of the State of Idaho, hereby certifies that on
the
day of October 2009, she served a true and correct copy of the within and
foregoing document upon the following:

J£l
l

v.

Lane Jacobson

ATTORNEY AT

LAw

P.O. Box 5827
Twin Falls, 10 83303-5827

[ )0]
[
[
[

]
]
]

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile

Brooke Baldwin
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EXHIBIT A

WRIGHT BROTHERS
LAW OFFICE, PLLC
1166 Eastland Drive North· Suite A
P.O. Box 226· Twin Falls, Idaho 83303-0226
Phone: 208 - 733 - 3107
Fax: 208 -733 - 16
www.wrightbroth

~11-'

Invoice

L

Bill To:
Cody Schroeder
12930 South Highway 101
Hopland, CA 95449

Invoice #: 3665
Invoice Date: 10/27/2008
Matter
001 (Auto Dispute)

Date of Service
10/17/2008

Service Item
SB

Description

Hours

Review file; Draft letter to Erik Partin re: settlement offer and
delivery of vehicle; Telephone calls with Cody; Draft e-mail re:
settlement offer and other information.

Rate
1.5

150.00

Amount
225.00

I
i
I

Payment due upon reeeipt.

Total

1% monthly late charge imposed on all invoices not paid within 30 days of
invoice date.

Payments/Credits

This invoice may not include items slIch as telephone, filing fees. etc. for
\Ihich lIe havc not yct been billed.

Balance Due

$225.00
$-225.00

$0.00

WRIGHT BROTHERS
LAW OFFICE, PLLC
1166 Eastland Drive North· Suite A
P.O. Box 226· Twin Falls, Idaho 83303-0226
Phone: 208 - 733 - 3107
Fax: 208 - 733 - 166

Invoice

Bill To:
Cody Schroeder
12930 South Highway 101
Hopland, CA 95449

Invoice #: 3764
Invoice Date: 11/26/2008
Matter

001 (Auto Dispute)
Da te of Service

Service Item

10/27/200S

SB

10/31/200S

SB

I 1/3/200S
1I/4/200S

SB
SB

11I5/200S
1I1l8/200S

SB
SB

1I1l8/200S
11!l9/200S

ABW
SB

11/20/200S

Expenses

Description

Hours

Telephone call from Cody Schroeder; Revise letter to Erik
Partin re: settlement.
Review correspondence between Cody Schroeder and Erik
Partin.
Telephone call with Cody Schroeder.
Research issue of wither we can have Cody's car delivered to
Charlie's Auto Body without filing a lawsuit or an Order to
Show Cause; Call TF County Sheriff re: possession of vehicle;
Call Cody re: research, etc.
Telephone call from Cody Schroeder.
TCF Cody Schroeder; Draft Complaint, Order to Show Cause,
Application for Order to Show Cause, Affidavit of Cody
Schroeder.
Revise Complaint.
Review e-mail from Cody; Make changes to Affidavit. E-mail
to Cody; Telephone calls to Cody and Erik Partin re: filing
complaint, etc.
To File Complaint and Demand for Jury Trial - TF County
Court Filing Fee
Total Reimbursable Expenses

Payment due upon receipt.
I % monthly late charge imposed on all invoices not paid within 30 days of
invoice date.
This invoice may not include items such as telephone. filing fees, etc. for
which we have not yet been billed.

Total
Payments/Credits

Balance Due

Rate

Amount

0.50

150.00

7500

0.25

150.00

37.50

0.25
1.25

150.00
150.00

37.50
IS7.50

0.25
2.75

150.00
150.00

37.50
412.50

0.75
1.00

165.00
150.00

123.75
150.00

SS.OO

SS.OO
8S.00

$1,149.25
$-1,149.25

$0.00
\;
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WRIGHT BROTHERS
LAW OFFICE, PLLC
1166 Eastland Drive North· Suite A
P.O. Box 226· Twin Falls, Idaho 83303-0226
Phone: 208 - 733 - 3107
Fax: 208 - 733 - 1669
www.wrightbrothy·

~

Invoice

fc.

f"B1U To:
Cody Schroeder
12930 South Highway 101
Hopland, CA 95449

Invoice #: 3860
Invoice Date: 12/23/2008
Matter

001 (Auto Dispute)
Date of Service

Service Item

12 / 312008
12/9/2008

S8
S8

12111/2008

S8

I='}? ~!2n()8

S8

12113/2008

S8

12115/2008

S8

12/2/2008
12/8/2008
12/12/2008
Expenses

Description

Hours

Review e-mails between the parties forwarded by Cody.
Prepare for OSC hearing on Monday by reviewing file;
Researching issues relating to bailees, etc.
TCT Steve Peterson; TCT Cody Schroeder re: settlement; Draft
summary of damages.
TCF Cody Schroeder; TCT Steve Peterson; Draft notice of
intent to produce testimony and evidence; Prepare for order to
show cause hearing; Research issues relating to I.C. Sec.
45-806 and I.e. Sec. 49-1702.
Prepare examination and exhibits for order to show cause
hearing.
Prepare examination and exhibits for order to show cause
hearing; Attend order to show cause hearing; Draft order re:
delivery of car; Meeting with client re: order to show cause
hearing; Telephone calls from Cody Schroeder re: condition of
car.
Service of Process - on Erik Partin
LexisNexis Legal Database Search Fee
MVR Search - Idaho DMV Search Fee
Total Reimbursable Expenses

Payment due upon receipt.
I % monthly late charge imposed on all invoices not paid within 30 days of
invoice date.
Th is invoice may not include items such as telephone, filing fees. etc. for
which we have not yet been billed.

Total
Payments/Credits

Balance Due

Rate

Amount

0.50
4.50

150.00
150.00

75.00
675.00

0.75

150.00

112.50

3.25

150.00

487.50

2.00

150.00

300.00

3.75

150.00

562.50

24.80
9.94
11.00

24.80
9.94
11.00
45.74

$2,258.24
$-2,258.24

$0.00

WRIGHT BROTHERS
LAW OFFICE, PLLC
1166 Eastland Drive North' Suite A
P.O. Box 226' Twin Falls, Idaho 83303-0226
Phone: 208 - 733 - 3107
Fax: 208 - 733 - 1669

Invoice

Bill To:
Cody Schroeder
12930 South Highway 101
Hopland, CA 95449

Invoice #: 3954
Invoice Date: 1/27/2009
Matter
001 (Auto Dispute)

r--, oaf-e of~c~vi~e
'

'-' '"

.)\0...1·,.,.

, 12.'23/2(J()8

Service Item

112/29/2008
1/8/2009

SB
SB
SB

1112/2009
1114/2009

SB
SB

12/29/2008
1/5/2009
Expenses

Description

Hours

Draft updated status letter to Cody Schroeder.
TCT Cody Schroeder re: case status update.
TCF Cody Schroeder; Draft letter to opposing counsel re:
demand that Erik complete car.
TCF Cody Schroeder.
Review letters from Steve Peterson; TCT Cody re: additional
issues.
Copies
LexisNexis Legal Database Search Fee
Total Reimbursable Expenses

Payment due upon receipt.

Total

Rate

Amount

0.25
0.25
0.50

150.00
150.00
150.00

37.50
37.50
75.00

0.25
0.25

150.00
150.00

37.50
37.50

1.35
12.32

1.35
12.32
13.67

$238.67

I% monthly late charge imposed on all invoices not paid within 30 days of
invoice date.

Payments/Credits

This invoice may not include items such as telephone, filing fees, etc. for
which \ve Inve not yet been billed.

Balance Due

$-238.67

$0.00

WRIGHT BROTHERS
LAW OFFICE, PLLC
1166 Eastland Drive North· Suite A
P.O. Box 226· Twin Falls, Idaho 83303-0226
Phone: 208 - 733 - 3107
Fax: 208 - 733 - 1669

Invoice

Bill To:

ICody Schroeder
12930 South Highway 101
Hopland, CA 95449

Invoice #: 4059
Invoice Date: 2/25/2009

1

Matter

001 (Auto Dispute)

Da te of Service

Service Item

1/27/2009
1/2812009
2/5/2009

SB
SB
SB

211 0/2009

SB

211112009

SB

211212009

SB

2/1312009

SB

2/1712009

SB

2118/2009

SB

2/1812009
2/19/2009

ABW
SB

2/24/2009

SB

j

Hours

Description
TCF Cody Schroeder; Draft motion for default judgment.
Draft notice of intent to take default.
TCT Cody Schroeder re: settlement amount on claim and
answer and counterclaim.
TCF Cody re: condition of car and other issues; Draft e-mail to
Cody.
TCT Cody re: Erik's financial condition; Conduct preliminary
research on assets in Erik Partin's name; Review list of cars
titled in Erik's name; Draft e-mail to Cody re: Partin vehicles.
TCF Cody re: Partin vehicles; Research Dodge title history and
procedure for attaching a lien to a vehicle; Research YIN of
Dodge vehicle; Draft e-mail to Cody re: vehicle information;
Research validity of liens or hourly rate charges filed by an
unlicensed auto mechanic.
Review Court's scheduling order; draft letter to Steve Peterson
re: proposal for scheduling.
Telephone calls from Cody re: condition of vehicle and parts
installed on vehicle. Draft answer to defendant's counterclaim
and our first set of discovery.
Draft (continue) First Set of Discovery to Defendant and
Answer to Counterclaim.
Review answer, discovery.
Review discovery requests; Draft letter to Steve Peterson re:
exhibits to discovery.
TCF Lane Jacobsen re: his representation of Erik Partin. and
outlining our position.

Payment due upon receipt.

Total

I % monthly late charge imposed on all invoices not paid within 30 days of
invoice date.

Payments/Credits

This invoice may not include items such as telephone, filing fees. etc, for
which lIe have not yet been billed.

Balance Due

Rate

Amount

0.25
0.25
0.25

155.00
155.00
155.00

38.75
38.75
38.75

0.50

155.00

77.50

0.50

155.00

77.50

1.75

155.00

271.25

0.50

155.00

77.50

1.75

155.00

271.25

1.50

155.00

232.50

0.50
0.25

175.00
155.00

87.50
38.75

0.25

155.00

38.75

$1,288.75
$-1,288.75

$0.00

WRIGHT BROTHERS
LAW OFFICE, PLLC
1166 Eastland Drive North' Suite A
P.O. Box 226' Twin Fal1s, Idaho 83303-0226
Phone: 208 - 733 - 3107
Fax: 208 - 733 - 166

Invoice

Bill To:
Cody Schroeder
12930 South Highway 101
Hopland, CA 95449

Invoice #: 4165
Invoice Date: 3/25/2009
Matter
001 (Auto Dispute)

Date of Service
212512009

Service Item
SB

I Jl?/2009

SB

,I, ,

()r20n9

SB

3/11/2009
3/19/2009

SB
SB

3/23/2009

SB

3/2/2009
3/5/2009
3/18/2009
3/24/2009
Expenses

Description

Hours

Meeting with Cody re: additional information on car. Review
additional information regarding condition of car.
Review phone message from Cody; TCF Cody re: collection
and case status.
Review proposed scheduling order; Draft e-mail to Cody re:
scheduling order; TCF Tom re: condition of car and meeting
tomorrow; TCF Cody re: car's condition and case from here;
Draft letter to opposing counsel re: proposed dates for trial.
Meeting with Tom re: vehicle condition and observations.
Review court's scheduling order and dates; TCT Cody
Schroeder re: trial date; Draft updated status letter to Cody re:
trial date and deposition date.
Review defendant's discovery responses; Draft letter to client
re: defendant's discovery responses.
Copies
LexisNexis Legal Database Search Fee
MVR Search - Access Idaho Charges
Copies
Total Reimbursable Expenses

Rate

Amount

0.75

155.00

116.25

0.25

155.00

38.75

0.75

155.00

116.25

0.25
0.25

155.00
155.00

38.75
38.75

0.50

155.00

77.50

0.54
11.29
11.00
1.38

0.54
11.29
11.00
1.38
24.21

,I
I

Paymcnt due upon receipt.
I % monthly late charge imposed on all invoices not paid within 30 days of
invoice date.
This invoice may not include items such as telephone, filing fees. etc. for
which we have not yet been billed.

Total

Payments/Credits

Balance Due

$450.46
$-450.46

$0.00

WRIGHT BROTHERS
LAW OFFICE, PLLC
1166 Eastland Drive North' Suite A
P,O, Box 226' Twin Falls, Idaho 83303-0226
Phone: 208 - 733 - 3107
Fax: 208 -733 - 16

Invoice

Bill To:

Cody Schroeder
12930 South Highway 10 1
Hopland, CA 95449

Invoice #: 4264
Invoice Date: 4/27/2009
Matter
001 (Auto Dispute)

-Date of Service

Service Item

3/26/2009

SB

4/22/2009

SB

Description

Hours

Review Notice of Cody's deposition; Draft letter to Cody re:
deposition; Draft Notice of Deposition for Erik Partin,
Review e-mails between parties re: work on the car; Prepare for
deposition of Erik Partin,

Rate

Amount

0,5

155,00

77.50

1.5

155,00

232,50

I
I

i

Payment due upon receipt

Total

$310.00

I '% monthly late charge imposed on all invoices not paid within 30 days of
1:1'

'u:ce date,

li,;c invoice may not include items such as tclephone. filing fees. etc, for
\\'hieh we have not yet been billed,

Paymen ts/Credits

Balance Due

$-310.00

$0.00

WRIGHT BROTHERS
LAW OFFICE, PLLC
1166 Eastland Drive North' Suite A
P.O. Box 226' Twin Falls, Idaho 83303-0226
Phone: 208 - 733 - 3107
Fax: 208 - 733 - 1669

Invoice

: Bill To:

Cody Schroeder
12930 South Highway 101
Hop land, CA 95449

Invoice #: 4364
Invoice Date: 5/28/2009
Matter
001 (Auto Dispute)

Date of Service

Service Item

4/27/2009

SB

4/28/2009

SB

! 5'1 /~009

SB

j
)i::CO/~009

5121/2009

SB
SB

4/28/2009
5/22/2009
5/22/2009
Expenses

Description

Hours

Print disclosures for deposition of Cody Schroeder; Prepare for
deposition of Cody Schroeder.
Prepare (continue) for depositions today; Attend deposition of
Cody Schroeder; Take deposition of Erik Partin.
Research title and registration documents in (he name of Erik
Partin; Meeting with Cody Schroeder.
Review deposition transcripts received from M&M Reporting.
Review deposition transcripts of Cody and Erik Partin; Draft
letter to Cody re: review of deposition transcript.
Copies
Deposition of Cody Schroeder (M&M Court Reporting Fee)
Deposition of Erik Partin (M&M Court Reporting Fee)
Total Reimbursable Expenses

Payment due upon receipt.
I % monthly late charge imposed on all invoices not paid within 30 days of
invoice date.
This invoice may not include items such as telephone, 1iling fees. etc. for
which we have not yet been billed.

Total
Paymen ts/Credits

Rate

Amount

4.00

155.00

620.00

8.75

155.00

1,356.25

1.00

155.00

155.00

0.25
0.50

155.00
155.00

38.75
77.50

7.05
214.09
581.25

7.05
214.09
581.25
802.39

$3,049.89
$-3,049.89

Balance Due

$0.00
G

1

WRIGHT BROTHERS
LAW OFFICE, PLLC
1166 Eastland Drive North' Suite A
P.O. Box 226' Twin Falls, Idaho 83303-0226
Phone: 208 - 733 - 3107
Fax: 208 - 733 - 166

Invoice

Bill To:

Cody Schroeder
12930 South Highway 101
Hopland, CA 95449

Invoice #: 4476
Invoice Date: 6/25/2009

Matter

001 (Auto Dispute)
Date of Service

Service Item

Description

Hours

6/8/2009

SB

6/15/2009
6/17/2009
6122/2009

SB
SB
SB

Research re: liquidated damages provisions; TCT Cody
Schroeder re: case status.
TCT Cody Schroeder; Draft lay and expert witness disclosures.
Finalize witness disclosures.
TCF Cody Schroeder re: status update.

Expenses

Copies
MVR Searches - Access Idaho Fee
Total Reimbursable Expenses

6/212009
6/9/2009

Payment due upon receipt.

Total

I % monthly late charge imposed on all invoices not paid within 30 days of
invoice date.

Paymen ts/Credits

This invoice may not include items such as telephone. filing fees, etc. for
\Vilich we have not yet been billed.

Balance Due

Rate

Amount

1.25

155.00

193.75

1.25
0.25
0.25

155.00
155.00
155.00

193.75
38.75
38.75

3.00
22.00

3.00
22.00
25.00

$490.00
$-490.00

$0.00

WRIGHT BROTHERS
LAW OFFICE, PLLC
1166 Eastland Drive North' Suite A
P.O. Box 226' Twin Falls, Idaho 83303-0226
Phone: 208 - 733 - 3 107
Fax: 208 - 733 - 1669
www.wrightbroth

Invoice

Bill To:
Cody Schroeder
1:='930 South Highway 101
I Hopland, CA 95449

Invoice #: 4591
Invoice Date: 7/24/2009

Matter

001 (Auto Dispute)
Date of Service
6/2612009
6/3012009
7/1/2009
7/2/2009

i 7/6/2009

Service Item
SB
SB
SB
SB

71712009

SB
SB

7/ 1'1/2009

SB

7117/2009
7/2012009

SB
SB

6/29/2009
7/16/2009

Expenses

Description

Hours

Draft updated status letter.
Draft expert witness disclosure of Tom Tillotson.
Draft outline for trial.
Research provisions of lien statutes relating to Erik's
counterclaim; TCT Cody re: Tom's testimony; Draft (continue)
expert witness disclosure.
TCF Cody re: progress on claim, etc.
Review Defendant's Witness Disclosures; Research expert
witness qualifications; Research spoliation doctrine.
Review letter from M&M Court Reporter re: Partin depo; Draft
(continue) trial outl ine; TCT Cody re: case status.
TCT Cody re: settlement offer and other issues.
TCF Cody re: settlement and case status; Draft letter to
opposing counsel re: settlement of this matter.
Copies
LexisNexis Legal Database Search Fee
Total Reimbursable Expenses

Payment due upon receipt.

Total

I % monthly late charge imposed on all invoices not paid within 30 days of
invoice date.

Payments/Credits

This invoice may not include items such as telephone, filing fees, etc. for
which we have not yet been billed.

Balance Due

Rate

Amount

0.25
0.50
0.75
1.75

155.00
155.00
155.00
155.00

38.75
77.50
116.25
271.25

0.25
1.00

155.00
155.00

38.75
155.00

0.50

155.00

77.50

0.25
0.75

155.00
155.00

38.75
116.25

0.27
3.77

0.27
3.77
4.04

$934.04
$-934.04

$0.00

WRIGHT BROTHERS
LAW OFFICE, PLLC
1166 Eastland Drive North' Suite A
P.O. Box 226' Twin Falls, Idaho 83303-0226
Phone: 208 - 733 - 3107
Fax: 208 -733 - 16

Invoice

Bill To:
Cody Schroeder
12930 South Highway 101
Hopland, CA 95449

Invoice #: 4699
Invoice Date: 8/25/2009

Matter

001 (Auto Dispute)
Da te of Service
7/27/2009
7(8201)9
iii!

v':0l,s

; ::''::C~0
8;13/2009
8/1712009
8/1812009
8/2112009
8/2112009
8/24/2009
8/2412009

Description

Service Item
SB
SB

I~·BW

'bB
IBB
ABW
ABW
BB
ABW
BB

PM

8/2512009

Review request for deposition of Tom Tillotson; TCF Tom
Tillotson.
Prepare for meeting tomorrow with Tom Tillotson.
Call with client; Review file.
Review file; Read depositions.
Read depositions.
Revise notice of hearing & notice to shorten time; Review file.
Review file; Call with client.
Review file; Review exhibits.
Review file.
Review scheduling order; Review pretrial memo.
Review file; Draft pre-trial memorandum; Flag exhibits; Draft
proposed instructions.

Expenses

Copies
LexisNexis Legal Database Search Charges
Total Reimbursable Expenses

Fee Discount

Fee Discount

7/2712009
8/5/2009

Hours

Rate

Amount

0.25

155.00

38.75

0.50
0.25
4.75
0.25
0.50
0.25
1.00
0.25
0.25
3.00

155.00
175.00
165.00
165.00
175.00
175.00
165.00
175.00
165.00
155.00

77.50
43.75
783.75
41.25
87.50
43.75
165.00
43.75
41.25
465.00

0.36
12.71

0.36
12.71
13.07

-1,366.25

-1,366.25

I

Payment due upon receipt.

Total

I % monthly late charge imposed on all invoices not paid within 30 days of
invoice date.

Payments/Credits

This invoice may not include items such as telephone. filing fees, ctc. for
which we have not yet becn billed.

Balance Due

$478.07
$-478.07

$0.00

WRIGHT BROTHERS
LAW OFFICE, PLLC
1166 Eastland Drive North' Suite A
P.O. Box 226' Twin Falls, Idaho 83303-0226
Phone: 208 - 733 - 3107
Fax: 208 - 733 - 16

Invoice

Bill To:
Cody Schroeder
112930 South Highway 101
IIG;::>I:wci, CA 9:5449

i

Invoice #: 4779
Invoice Date: 9/1 0/2009
Matter
001 (Auto Dispute)

Service Item

Date of Service
8126/2009
8/26/2009
8127/2009
8/28/2009
8/28/2009
8/31/2009
9/2/2009
9/4/2009

BB
PM

BB
ABW

BB
BB
BB
BB

Description

Hours

Phone calls with client.
Draft jury instructions; Pull exhibits; Flag depositions for
content.
Phone call to expert; Call to opposing counsel.
Prepare for pre-trial hearing.
Meeting & prepare for pre-trial.
Meeting to discuss pretrial; Phone call with client.
Phone call with client.
Meeting with client.
Copies

8/.> 1 /2009

Rate

Amount

0.50
3.25

165.00
155.00

82.50
503.75

0.25
0.25
0.50
0.50
0.25
2.75

165.00
175.00
165.00
165.00
165.00
165.00

41.25
43.75
82.50
82.50
41.25
453.75

0.96

0.96

I
i

I
I

I

Payment due upon receipt.

Total

I % monthly late charge imposed on all invoices not paid within 30 days of
invoice date.

Payments/Credits

This invoice may not include items such as telephone. filing fees. etc. for
which we have not yet been billed.

Balance Due

$1,332.21
$-1,332.21

$0.00

WRIGHT BROTHERS
LAW OFFICE, PLLC
1166 Eastland Drive NOlih' Suite A
P.O. Box 226' Twin Falls, Idaho 83303-0226
Phone: 208 - 733 - 3107
Fax: 208 -733 - 1669
www.wrightbrotherslaw.com

Invoice

Bill To:
Cody Schroeder
12930 South Highway 101
Hopland, CA 95449

Invoice #: 4787
Invoice Date: 9/18/2009
Matter
001 (Auto Dispute)

Date of Service

Service Item

9/1 0/2009

BB

9/11/2009
9114/2009
9/15/2009
9/16/2009

BB
BB
BB
BB

9117/2009
9/17/2009

BB

PM

Description

Hours

Phone calls with client; Meeting with client; Draft settlement
letter; Review documents.
Review all potential exhibits; Meeting with clients.
Depositions; Phone call with client.
Phone calls with client; Review file rei damages.
Phone calls with client; Meeting with client; Phone call with
opposing counsel; Draft letter to opposing counsel.
Draft proposed verdict form.
Phone calls with client; Phone calls with opposing counsel.

Rate

Amount

2.25

165.00

371.25

3.25
3.75
2.25
2.25

165.00
165.00
165.00
165.00

536.25
61875
371.25
371.25

0.25
0.25

155.00
165.00

38.75
41.25

II
I

,!

I

I
;>;:1\ nL~~

1 JU(

U;;OI1

, : lli.:dl;; la~c

receipt.

Total

$2,348.75

cllacge impl,sed on all invoices not paid within 30 days of

il1"!oice date.
This invoice may not include items such as telephone, filing fees, etc. for
which we have not yet been billed.

Payments/Credits

Balance Due

$-255.68

$2,093.07

WRIGHT BROTHERS
LAW OFFICE, PLLC
1166 Eastland Drive North· Suite A
P.O. Box 226· Twin Falls, Idaho 83303-0226
Phone: 208 - 733 - 3107
Fax: 208 -733 - I~

www.wrightbroth1~Jf

~.

Invoice

Bill To:
Cody Schroeder

I

j 12930 South Highway

101

! Hopland, CA 95449

Invoice #: 4812
Invoice Date: 9/24/2009
Matter
001 (Auto Dispute)

Date of Service

Service Item

9/18/2009
9/21/2009
9/2212009
9/23/2009

BB
BB
BB
BB

9/2]12009

ABW

19/2212009

Description

Hours

Phone calls with client; Phone calls with opposing counsel.
Pretrial conference.
Phone calls with client; Review trial brief; Begin response.
Trial preparation; Draft response to trial brief & affidavit;
Phone calls to client; Prepare exhibits.
Revise response to Partin's pre-trial memo.
M & M Court Reporting Fee

Rate

Amount

1.00
0.75
1.75
6.75

165.00
165.00
165.00
165.00

165.00
123.75
288.75
1,113.75

0.25

175.00

43.75

181.02

181.02

I

i

1

I

Payment due upon receipt.

Total

I % monthly late charge imposed on all invoices not paid within 30 days of
invoice date.

Payments/Credits

This invoice may not include items such as telephone, filing fees, etc, for
which wc have not yet been billed.

Balance Due

$1,916.02
$-1,916.02

$0.00

137

WRIGHT BROTHERS
LAW OFFICE, PLLC
1166 Eastland Drive North' Suite A
P.O. Box 226' Twin Falls, Idaho 83303-0226
Phone: 208 - 733 - 3107
Fax: 208 - 733 - 1669
www.wrightbrotherslaw.com

Invoice

Bill To:
Cody Schroeder
12930 South Highway 101
Hopland, CA 95449

Invoice #: 4900
Invoice Date: 10/5/2009

Matter

001 (Auto Dispute)
Date of Service

Service Item

Description

Hours

9/24/2009
9/2512009

BB
BB

9/27/2009
9/28/2009
9/2912009

BB
BB
BB

9/30/2009
1Oil 12009
10/2/2009

BB
BB
BB

Draft exhibit disclosure; Phone calls with client; Edit affidavit.
Trial preparation; Review exhibits; Review depositions; Draft
exhibit disclosure; Draft jury instructions; Phone calls with
client; Meeting with Mark Kidd.
Phone calls with client; Finalize exhibit disclosure.
Trial preparation; Phone call with client; Draft questions.
Trial preparation; Phone calls with opposing counsel; Prepare
exhibits; Meeting with Tom; Draft questions for witness; Draft
voir dire; Draft opening.
Trial preparation; Finalize opening/closing; Prepare exhibits.
Trial.
Trial.

Expenses

Copies
Photo Printing
LexisNexis Legal Database Search Charges
Total Reimbursable Expenses

9/28/2009
9/28/2009
10/512009

Payment due upon receipt.
l°/.) monthly late charge imposed on all invoices not paid within 30 days of
in,oice date.
This imoice may not include items such as telephone, filing fees, etc. for
which we have not yet been billed.

Total
Payments/Credits

Balance Due

Rate

Amount

3.25
4.50

165.00
165.00

536.25
742.50

1.75
3.75
6.00

165.00
165.00
165.00

288.75
618.75
990.00

2.75
9.00
7.75

165.00
165.00
165.00

453.75
1,485.00
1,278.75

6.66
7.72
80.69

6.66
7.72
80.69
95.07

$6,488.82
$0.00

$6,488.82

EXHIBIT B

Andrew B. Wright [ISB No. 6812]
Brooke Baldwin [ISB No. 7274]
WRIGHT BROTHERS LAW OFFICE, PLLC
1166 Eastland Drive North, Suite A
P.O. Box 226
Twin Falls, 10 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: BBaldwin@wrightbrotherslaw.com
Attorneys for Plaintiff/Counterdefendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)

CODY SCHROEDER,
an individual,
Plaintiff/Counterdefendant,

)
)

Case No. CV-08-5227

)
)

AFFIDAVIT OF SAMUEL BE US

vs.

)
)

ERIK K. PARTIN,
an individual,

)
)
)

DefendantlCounterciaimant.

)

-------------------------)
STATE OF IDAHO
County of Twin Falls

)
)ss
)

SAMUEL BEUS, being duly sworn upon oath, deposes and states as follows:
1.

I am an attorney licensed to practice law in the State of Idaho, and was an

attorney for Scott Chandler in the above-entitled matter.
2.

I keep daily records of the legal work done by me on every case.

Attached hereto as Exhibit A is a true, accurate, and correct list of the itemized legal

AFFIDAVIT OF SAMUEL BEUS - 1 -

(. 1.

J

services performed in this case. The services classified as "SB" on the invoices
attached hereto as Exhibit A are the true, accurate, and correct list of the itemized legal
services I performed in this case. The list attached hereto as Exhibit A states the date
the work was done, provides a brief description of the services performed, itemizes the
time consumed to perform the legal work per % of an hour, and calculates the fee
earned for the work done. The hourly rate fee I charge is commensurate with the rates
charged by other attorneys in this area for attorneys with comparable ability and legal
experience. From October 2008 through January of 2009, my hourly rate was $150.00
per hour and after January, 2009 my hourly rate was $155.00 per hour, all of which is
reflected in the invoices attached hereto as Exhibit A.
I have reviewed the provisions of I.R.C.P. 54(e)(3) which provides a list of criteria
to be considered by the Court in determining reasonable attorney's fees. In evaluating
the reasonableness of the attorney's fees to be awarded in this case, I would advise the
Court that such amount is reasonable considering the time and labor required, the
difficulty of the questions, the requisite skill required to perform the legal services
properly, and my experience and abilities, prevailing charges for like work, time
limitations imposed by the circumstances of the case, the amounts involved and results
obtained, and results obtained in similar cases.
The undersigned verifies under oath that the above costs, disbursements, and
attorney's fees are true and accurate and properly and correctly set forth in accordance
with said rules.
ATTORNEY FEES EARNED BY SAMUEL BEUS:
$9,296.25

AFFIDAVIT OF SAMUEL BEUS - 2 -

10/13/2009

11:52

20873411
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Samuel Beus, being first duly sVIIOrn on oath, depose s and states:
That he was an attorney for the Scott Chandler in the foregoing action; that he
verifies under oath that the costs, disbursements, and attorney's fees are true and
accurate and properly and correctly set forth in accordance with said rules.

Samuel Beus

\
2009.

AFFIDAVlT OF SAMUEL BEUS - 3 •

i.

02

CERTIFICATE OF SERVICE
Brooke Baldwin, a resident attorney of the State of Idaho, hereby certifies that on
the ~ day of October, 2009, she served a true and correct copy of the within and
foregoing document upon the following:

ATTORNEY AT LAW

[Xl
[ 1

P.O. Box 5827
Twin Falls, 10 83303-5827

[
[

V. Lane Jacobson

]
]

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile

Brooke Baldwin

AFFIDAVIT OF SAMUEL BEUS - 4-
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V. L.ANE JACOBSON [ISS No. 5994]
ATTORNEY AT LAW

161 Fifth Avenue South
Post Office Box 5827

Twin Falls, ID 83303-5827
Telephone: (208) 733-5500
Facsimile: (208) 733-5553
Email:
vljacobson@cableone.net

Attorneys/or Defendant / Courzterclaimant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDARO. IN AND FOR THE COUNTY OF TWIN FALLS
)

CODY SCHROEDER, an individual,

) Case No. CV ~08-5227
)

Plaintiff / Counterdefendant,
vS.

ERIK K. PARTIN, an individual~

) MOTION AND MEMORANDUM OF
) COSTS AND ATTORNEY FEES
)
)
)

Defendant f Counterclaim ant.

)

--~------------------------)
COMES

Now Defendant! Counterc1aimant Erik. Partin, by and through his

attorney of record, and pursuan.t to J.R.C.P. 54(d) and Idaho Code § 12-120 hereby submits this

Motion and Memorandum of Costs and Attorney Fees, which are claimed against Cody
Schroeder in this action.
1.

My name is V. Lane Jacobson. I am an attorney licensed to practice law

in the State of Idaho; and I am the attorney for Erik Partin in the aboveMentitled action. .

2.

The matters set forth herein are based upon my own personal knowledge:

information and belief and are also based upon the accounts, records and business ledgers kept
by my .finn in the regular and ordinary course of its business.

MOTION AND MEMORANDUM OF COSTS AND ATIORNEY FEES - 1

07/11

10/20/2009

15:34

3.

PAGE

PETERSON LAW

20873355

The costs and disbursements set forth herein are to my knowledge and

belief correctly stated, properly claimed, and in. a.ccordance with Rule 54, I.R.C.P. To my
knowledge and belief, all such costs and disbursements were U)c1..ured or expended reasonably, in
good faith~ for purposes of preparing and trying this action, and were not incurred to vex, harass,
or annoy the Defendant / Counterclaimant. The costs and disbursements hereby claimed are

truly and correctly stated, and were actually paid, and are claimed in compliance ""ith Rule
54(d), I.R.C.P_a5 follows:
A.

COSTS AS A MATTER OF RIGHT - Rule 54(d)(l)(C), LR.C.P.

1.

Court FUing Fee:

2.

Deposition Costs:

Erik Partin

$
$

Tom Tillotson

$

Cody Schroeder

B.

$

58.00

452.39

285.72
475.83

TOTAL COSTS AS A MATIER OF RIGHT:

$ 1,213,94

ATTORNEY FEES
(See supporting affidavit and exhibit)

$22,289.00

TOTAL FEES AND COSTS

$23,502.94

4.

Whether either party is entitled to costs and attorney fees from the other

reqttires that the Court consider whether either party prevailed.

Here, both parties were

successful with respect to their claims at trial. Mr. Schroeder was in breach of the parties'
assembly and installation contract for his fallure to compensate Mr. Partin. The Jury also
awarded Mr. Schroeder damages based on allegations that Mr. Partin breached the parties'
assembly and installation contract. Mr. Partin has moved this Court to amend the Jury Verdict to
strike the penalty of $10,000.00 under the performance promise and to reduce the amount of
actual damages awarded Mr. Schroeder. The Court can detennine that neither party prevailed

MOTION AND MEMORANDUM OF COSTS AND ATTORNEY FEES - 2

08/11

10/20/2009

15:34

208733

PETERSON LAW

under Rule 54(d)(1)(B), I.R.C.P. ao.d allow each to bear their own
University PlaceOdaho Water Center Project) 146 Idaho 527,

PAGE

cost~ and fees.

09/11

See Tn re

_~ 199 P.3d 102, 121 (2008).

Even if the Court determines a prevailing party, it has the authority to apportion costs between
and among the parties in "a fair and equitable manner after considering all of the issues

a11d

claims involved in the action and the resultant judgment or judgments obtained." See Rule

54(d)(1 )(B). l.R. C.P.
Even if the Jury Verdict remains unaltered, the fact that Mr. Schroeder was

awarded more money than Mr. Partin does not determine that Mr. Schroeder is the prevailing
party.

The detennittation of which party has prevaUed is not a matter of a mechanical

measurement of the size of each party's respective recovery. Rameo v. H-K Contractors, Inc.,
118 Idaho 108, 113,794 P.2d 1381 (1990). Instead, the trial court should analyze each claim

separately. 'Where both parties have successfully asserted claims, the claims should be severed
and costs analyzed separately for each.
5.

w,.

Mr. Partin's claim for attorney fees are based upon Idaho Code § 12-

120(3). Mr. Partin brought a counterclaim against Mr. Scbroeder for breach of the parties'

assembly and installation contract. The Jury found in Mr. Partin~s favor.
DATED thiSzJ1;y of October, 2009.

s
Attorney for. rik Partin

MOTION AND 1\1EMORANDUM OF COSTS AND ATTORNEY FEES - 3
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STATE OF IDAHO
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)
)

5S.

County of Twin Falls )
V. LANE JACOBSON, being first duly sworn, deposes and says that he is the attomey
for Erik Partin in the above-entitled action. To the best of roy knowledge and belief the items of
costs are in compliance with Rule 54(d) of the Idaho Rilles of Civil Procedure. These costs were
actually incurred and paid, were reasonable and necessary for the proper prosecution an.d defense
of this a.ction and were not expended in bad faith, or for the purpose of vexation or harassment.

i-

DATED this'lL day of Octoher, 2009.

v. Lane

act: .

SUBSCRIBED AND SWORN TO BEFORE ME this'3J day of October, 2009.

~~

R siding at:
WI ~ 1
My Commission Expjres:_~--L.l,l..:.--=-,'--

MOTTON AND MEMORANDUM OF COSTS AND ATTORNEY FEES - 4
L
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CERTIFICATE OF SERVICE
V. LANE JACOBSON,

a resident attorney of the State of Idaho, hereby certifies that on the

rJrfl
L>-:::.._ day of October, 2009, he served

a true and correct copy of the within and foregoit'lg

document upon the following:
Brooke Baldwin

[

] U.S. Mail,. Postage Prepaid
.

Wright Brothers Law Office, PLLC

[

]

P.O. Box 226
Twin Falls, ID 83303

[ ]
[~ ]

Hand Delivered
Overnight Mail
Facsimile Transmission

FAX NO.: (208) 733~ 1669

MOTTON AND MEMORANDUM OF COSTS AND ATTORNEY FEES - 5
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V. LANE JACOBSON [ISB No. 5994]
ATTORNEY AT LA W
161 Fifth Avenue South
Post Office Box 5827

Twin Falls, ID 83303-5827
Telephone: (208) 733-5500
Facsimile: (208) 733-5553
Email:
vljacobson@cableone.net

Attorneysfor De,fendanl / Counterclaimant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO) IN AND FOR THE COUNTY OF T\VIN FALLS
)

CODY SCHROEDER, an .tndividual,

) Case No. CV-08-5227
)

Plaintiff I Counterdefendant.
vs.

) AFF1DAVIT IN SUPPORT OF
) ATTORNEY FEES
)
)

ERIK K. PARTIN, an individual,

)

Defendant! Counterclaimant.

)

----------------------------)
STATE OF IDA.HO

)
) 55.

County of Twin Falls

)

V. Lane Jacobson, after first being duly swom on oath, deposes and says:

1.

I am the attorney representing Defendant! Counterc1aimant, Erik Partin

("Partin") in the above-entitled matter and have personal kl10wledge of the amount, basis and

AFFIDAVIT IN SUPPORT OF ATTORNEY FEES - 1

L~
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method of the computation of tbe attorney fees incurred by Mr. Partin in the above-entitled
action.
2.

Attached hereto as Exhibit "A" is a complete record of the attorney fees

incurred by Partin in this action, including the date of incurrence, a description of the services
provided and the fee charged. Th.e total attorney fees are $22,289.00.
3.

I certify that the following attorney fees were incurred by Partin through

October 2,2009, which are based upon the records of your affiant's law finn. My hourly rate is
$155.00 per hour. I am familiar with the usual and ordinary hourly rates charged by attorneys in
this area for services of the type performed in connection with this matter. I believe, and express
the opinion, that the services were both reasonable and necessary in amount, and that the hourly
rates as indi.cated are competitive with those charged by other attorneys of similar ability and

experience for services of a comparable. nature given the difficulties of the issues presented, the

requisite skill reqtlired to perform the legal services properly, and the experience and abilities of
the attorney involved, prevailing charges for like work, time limitations imposed by the
circwnstances of the case, the amounts involved and results obtained as compared to the results
obtained in similar cases. Attorney fees were charged on a fixed hourly rate.

.LL

'

DATED this 1J) day of October, 2009

V. ANE JAe

SO

AFFIDAVIT IN SUPPORT OF ATTORNEY FEES - 2
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CERTIFICATE OF SERVICE
~

~d

V.

LANE JACOBSON,

a resident attorney of the State of Idaho; hereby certifies that

00

the

day of October, 2009) he served a true and correct copy of the within and foregoing

document upon the following:
Brooke Baldwin.
Wright Brothers Law Office, PLLC
P.O. Box 226
Twin Falls, ID 83303

FAX No.: (20S) 733-1669

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Facsimile Transmission

[ ]
[ ]
[ ]
[" ]

~~
V.LANEJACOBS

AFFIDAVIT IN SUPPORT OF ATTORNEY FEES - 3

L

151

10/20/2009

15:34

PAGE

PETERSON LAW

20873355

05/11

Exhibit "A"
A nORNEY FEES
CODY SCHROEDER V. ERIK

K. PARTIN

DATE

LAWYER

CfiSCRIPTION OF WORK

0212~/2009

VLJ

02124/2009

V1.J

02126/2009

VU

0310512009

VU

03/0912001;1
03/1212009
03f1S12009
03l19{2009
03/20/2009
04/07/2009

VW
VI.J
VI..1
VLJ
VLJ
VLJ

04/2412009
04/27/2009
0412812009
0712012009
07/21 {2009

VLJ
VLJ
VLJ
VI.J
VLJ

07f2412009
07/2912009

VI.J
VW

07/30/2009

VW

07/31/2009
08/03/Z009

VW
VI.J

03/0412009

VLJ

08/05/2009

VLJ

08/0712009
QBf31fZOO9
0910112009

VLJ
V1.J
VI..J

0910912009

VW

09/1112009
09/13/2009
09/1412009
09/1Sf2009

VI.J
VLJ
VLJ
VW

0911712009
0911812009

VLJ
VLJ

Review of file; research deposition question regarding out of state
Plaintiff
Phone call to Sam Beus; !lxpand file to litigation setup: draft Association
of Counsel document; discuss developments with SDP and JCF'
Meet with Erik and Steve to discuss facts of case; consider strategy
end options
Review stipulation from BellS; letter in response with fevised disclosure
datQs; identify deposition dates; review discovery rasponses
Finalize dates on depositions; letter to Beus
Review of letter from Seus; start C)n discovery responses
Oraft responses to discovery requests
Continue working on draft responses to discovery requests
Finalize discovery responses: send to oPPosing coun$el
Send verification page to Wrights; review tlial setting and calendar
disoovery and disoiosure dates
MQQ! with I!rik l'I\l9ardlng def)Osltlon testimony
Preparation for deposition
Deposilions
Phone call with Erik; review of witness diselosures; set up meeting
Review of settlement offer: meet wltli Erik to review latest developments
In case and to discuss litigation plan from now to trial
Letter to S, Beus asking for available dates to depose expert witness
Review of ujXIated expert witness disolosure by Sohroeder; phone
eall to Mark Kkld to arrange meeting; consult wllh SDP and JCP; phone
call with Sam Beus regarding depositions
Meet with Mark Kidd to discuss information on suit; conSUltation regarding
options to resolve
Work through additional trlalluues
Review of Cody's deposition testimony; work on expert witness disclosure
to Plaintiff
Continue ~o review Erik and Cody'S deposition testimony: rethink using
Mark Kidd as expert witness
Continue to review Erik and Cody's deposition testlmol'lY; oonsult with
SOP and JCP research regarding 24(b)(6) expart witness
Phone call to Sam Seus regarding deposition dates of expert witness
Attend pre-trial conference; phone calf to Erik; settlement offer
Phone call to Erik: work on offi!!r to Schroeder; phOM call with A. Wright
about offer
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Phone call with Mr. Partin; phone carr with Mark Kldd; consult with SOP
regarding lately dl!;closed documents; phone call wlth opposing cOl,lnsel
regarding ~ettlement offer; conference call with Mr. Partin
Work 01'1 pretrial brief; review of photographs
Continue to work on trial issues and pre-trial brief regarding performance
promise
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Attorneys for Plaintiff/Counterdefendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CODY SCHROEDER,
an individual,

)
)
)

Plaintiff/Counterdefendant,

)
)

vs.

)
J

ERIK K. PARTIN,
an individual,
DefendantlCounterciaimant.

Case No. CV-08-5227

)

)
)

OBJECTION TO MOTION FOR
JUDGMENT NOTWITHSTANDING
THE VERDICT OR IN THE
ALTERNATIVE FOR A NEW TRIAL

)
)

--------------------------)
COMES NOW Plaintiff Cody Schroeder ("Schroeder"), by and through his
attorney of record Brooke Baldwin of Wright Brothers Law Office, PLLC, and submits
this Objection to Motion for Judgment Notwithstanding the Verdict or in the Alternative

for a New Trial in the above-entitled matter.

OBJECTION TO MOTION TO EXTEND DEADLINE AND OBJECTION TO MOTION TO AMEND
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I.
A.

STANDARD OF REVIEW

Judgment Notwithstanding the Verdict

On a motion for a judgment notwithstanding the verdict pursuant to I.R.C.P.
50(b), the moving party admits the truth of the adverse evidence and every inference
that may be legitimately drawn therefrom. Smith v. Great Basin Grain Co., 98 Idaho
266,274,561 P.2d 1299, 1307 (1977). Such a motion should not be granted if there is
substantial evidence to support the verdict once it has been returned. Id. By
substantial, "it is not meant that the evidence need be uncontradicted. All that is
required is that the evidence be of such sufficient quantity and probative value that
reasonable minds could conclude that the verdict of the jury was proper." Id. (emphasis
in original). In considering a motion for a judgment notwithstanding the verdict, the trial
court is not free to make its own findings of fact but must construe the evidence in a
light most favorable to the non-moving party. Litchfield v. Nelson, 122 Idaho 416, 420,
835 P.2d 651,655 (Ct. App. 1992).

B.

New Trial
On a motion for a new trial brought pursuant to I.R.C.P. 59(a)(5), the trial court

must weigh the evidence and compare the jury's award to what the court would have
awarded had there been no jury. Dinneen v. Finch, 100 Idaho 620,625,603 P. 2d 575,
580 (1979).
"If the judge discovers that his determination of damages is so
substantially different from that of the jury that he can only explain this
difference as resulting from some unfair behavior, or what the law calls
'passion and prejudice,' on the part of the jury against one or some of the
parties, then he should grant a new trial. ...
***
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In ascertaining whether the jury appears to have so acted, the judge looks
at the disparity between the awards and to whether such disparity 'shocks
the conscience.'
Sanchez v. Galey, 112 Idaho 609,615,733 P.2d 1234, 1240 (1986) (bold emphasis

added, italicized emphasis in original). The jury's factual determination should not,
absent extraordinary circumstances, be overturned by the court if there is substantial
evidence sustaining those factual findings. Ryals v. Broadbent Development Co., 98
Idaho 392,394, 565 P.2d 982, 984 (1977) (overruled on other grounds by Keller v.
Holiday Inns, Inc., 105 Idaho 649,671 P.2d 1112 (Ct. App. 1983».

On a motion for a new trial brought pursuant to I.R.C.P. 59(a)(6), the trial court
must weigh the evidence presented at trial and grant the motion only where the verdict
is not in accord with its assessment of the clear weight of the evidence. Carlson v.
Stanger, 146 Idaho 642,647-48,200 P.3d 1191, 1196-97 (Ct. App. 2008).

To grant a new trial, the court must apply a two-prong test: (1) the court
must find that the verdict is against the clear weight of the evidence and
that the ends of justice would be served by vacating the verdict; and (2)
the court must conclude that a retrial would produce a different result.
Id. at 648.

II.

ARGUMENT

In this case, the jury issued a special verdict in favor of Schroeder. Specifically,
the jury found that that the Defendant Erik Partin ("Partin") breached his agreement with
Schroeder by failing to properly assemble and install the engine in the car. The jury
likewise found that as a result of this breach, Schroeder sustained $7,578.11 in
damages.
The jury also determined that the performance agreement drafted by Partin and
given to Schroeder (the "Performance Agreement") was supported by consideration,
OBJECTION TO MOTION TO EXTEND DEADLINE AND OBJECTION TO MOTION TO AMEND
JUDGMENT OR ALTERNATIVELY FOR NEW TRIAL OR REMITTITUR - 3-

.15G

that Partin breached the Performance Agreement and that the Performance Agreement
met the criteria set forth in the jury instruction on liquidated damages such that the
Performance Agreement was enforceable as stated in the Performance Agreement. As
a result of this breach of the valid and enforceable Performance Agreement, the jury
determined that Schroeder sustained $10,000.00 in damages. Finally, the jury
determined that Partin provided $9,221.00 worth of parts and services to Schroeder.
The parties stipulated that this amount would be reduced by $2,328.00, representing the
monies Schroeder previously paid to Partin.
As a result of the above findings, a judgment was entered against Partin for
$10,685.11 (the "Judgment").

A.

Schroeder Sought Damages Pursuant to the Performance Agreement
Partin maintains that that Schroeder testified at trial he was not seeking monies

from Partin under the Performance Agreement. However, these statements are grossly
taken out of context. When being asked on cross-examination about the damages
resulting from the improper building and installation of the engine, Schroeder testified
that he did not suffer any additional damages. When asked to clarify on redirect
examination, Schroeder testified that he did seek to enforce the Performance
Agreement, that Partin should be bound to it and that he was damaged as a result.

B.

The Jury Properly Found the Performance Agreement was Supported by
Sufficient Consideration
Partin maintains that the Performance Agreement is unenforceable for failure of

consideration. When entering into a contract, a promise for a promise is sufficient
consideration. Enders v. Wesley W. Hubbard and Sons, Inc., 95 Idaho 590, 593 P.2d
992, 995 (1973). Idaho courts will not inquire into the adequacy or sufficiency of the
OBJECTION TO MOTION TO EXTEND DEADLINE AND OBJECTION TO MOTION TO AMEND
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consideration. Id. "To constitute consideration, a performance or a return promise
must be bargained for." Restatement (Second) of Contracts § 71 (1981) (emphasis
added). Forbearance to assert a legal right constitutes sufficient consideration. Union
Central Life Insurance Co. v. Nielson, 62 Idaho 483,491, 114 P.2d 252,255 (1941).

The jury was instructed as to the elements of consideration. Specifically, the jury
was instructed as follows:
In this case, Partin alleges that there was no consideration to support the
existence of the performance promise at issue in this matter.
A promise is not enforceable as a contract unless something of value was
given or was agreed to be given in exchange for it. In law, the giving of
value or agreement to give value is called "consideration." Consideration
is the benefit given or agreed to be given by one party in exchange for the
other party's performance or promise to performance.
Consideration must have value; if it has no value at all, it is not sufficient.
The promise of a person to carry out an existing contract is clearly no
consideration, as the person is doing more than he was already obliged to
do, and therefore has sustained no detriment, nor has the other party to
the contract obtained any benefit.
Partin did not object to this jury instruction and the jury expressly found, based on this
instruction, that the Performance Agreement was supported by sufficient consideration.
There was sufficient evidence introduced at trial to support the jury's finding that the
Performance Agreement was supported by consideration.
The undisputed evidence established that when parties originally agreed that
Partin would build an engine for Schroeder's vehicle, they did not set a date by when
the engine had to be completed. As such, the Performance Agreement created a new
obligation for Partin; specifically, that Schroeder's vehicle would be completed and
delivered to Charlie's Auto Refinishing on or before October 8, 2008. The Performance
Agreement is not merely a "promise to do what the promisor is already bound to do."
OBJECTION TO MOTION TO EXTEND DEADLINE AND OBJECTION TO MOTION TO AMEND
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The evidence unequivocally establishes that Schroeder provided consideration to
Partin: Schroeder's vehicle. The undisputed evidence at trial established that at the
time Partin executed the Performance Agreement: (1) Schroeder was the owner of the
vehicle; (2) Partin had not made any demand for payment, nor did he refuse to return
the vehicle for lack of payment; (3) Schroeder had already advised Partin at least once
that if the vehicle were not completed soon, he would retake possession of the vehicle;
(4) that Partin had no legal claim to possession of the vehicle; and (5) that the vehicle
had value.
Schroeder testified that he purchased the vehicle in the summer of 2006. There
was never any dispute as to Schroeder's ownership of the vehicle. Likewise, Partin
testified that prior to November of 2008, he never made any demand for payment for
payment upon Schroeder. At the time the Performance Agreement was executed, the
delays were due entirely to Partin, not to Schroeder's unwillingness to pay. Simply,
Schroeder had every legal right to demand return of his vehicle and chose not to
because of the Performance Agreement.
The evidence established that Schroeder advised Partin as early as June of 2008
that if Partin did not complete the vehicle soon, he was going to retake possession of
the vehicle and hire someone else to finish the work. See Plaintiff's Exhibit 44.
Moreover, Schroeder's undisputed testimony established that Schroeder would have
retaken possession of the vehicle in September of 2008 if Partin had not provided
Schroeder with the Performance Agreement. Finally, the undisputed evidence
established that the vehicle had value and that Schroeder paid over $40,000.00 for the
vehicle and its parts. See Plaintiff's Exhibit 4.

OBJECTION TO MOTION TO EXTEND DEADLINE AND OBJECTION TO MOTION TO AMEND
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Based on the foregoing, it is evident that Schroeder had a legal right to fe-take
possession of the vehicle and because of the Performance Agreement, Schroeder
allowed Partin to retain possession of the vehicle. This allowance is sufficient

consideration because it constitutes a performance in the face of a promise and a
forbearance of a legal right. Accordingly, there was sufficient evidence to support the
jury's finding that there was consideration to support the Performance Agreement.

B.

The Jury Properly Found that Damages Pursuant to the Performance
Agreement were Valid Liquidated Damages
The test as to the validity of liquidated damages is as follows:
Generally speaking, parties to a contract may agree upon liquidated
damages in anticipation of a breach, in any case where the circumstances
are such that accurate determination of the damages would be
difficult or impossible, and provided that the liquidated damages fixed
by the contract bear a reasonable relation to actual damages.

McEnroe v. Morgan, '106 Idaho 326,331,678 P.2d 595, 600 (Ct. App. 1984) (emphasis

added). The burden of proving facts to show that liquidated damages amount to a
penalty, either because such liquidated damages do not bear a reasonable relation to
actual damages or because the agreed amount is exorbitant or unreasonable, rests
upon the party seeking to invalidate the liquidated damages provision. Fleming v.
Hathaway, 107 Idaho 157, 161, 686 P.2d 837, 841 (Ct. App. 1984). See also Lockhard

Co. v. B.F.K., Ltd., 107 Idaho 633,691 P.2d 1248 (Ct. App. 1984) (although lender
questioned court's finding that no penalty existed, the record contained no affirmative
showing that the liquidated damages were disproportionate to the seller's actual
damages).
The jury was instructed as to the enforceability of liquidated damages provisions.
Specifically, the jury was instructed as follows:
OBJECTION TO MOTION TO EXTEND DEADLINE AND OBJECTION TO MOTION TO AMEND
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In this case, the contract in question contains a liquidated damages
provision stating the amount of damages to be awarded in the event of a
breach. The law allows liquidated damages provisions, provided that the
provision for such damage is not intended as a penalty or punishment and
bears a reasonable relation to the damages that might actually be
sustained if the contract is breached.
Therefore, if you find for the plaintiff on the issue of breach of contract, he
plaintiff is entitled to the liquidated damages as stated in the contract,
unless you further find that the liquidated damage provision of the contract
is not enforceable as explained in this instruction. The defendant has the
burden of proof on this defense by proving either or both of the following
propositions:
The liquidated damages stated in the contract, when considered in light of
all the circumstances, do not bear any reasonable relation to the damages
actually sustained and are exorbitant; and/or
The liquidated damages stated in the contract are not intended to be
compensation for the consequences of any breach of the contract, but
rather are intended to be a penalty to deter a party from not performing or
as punishment against a party for breaching the contract.
If the defendant proves either or both of these propositions, the liquidated
damage provision of the contract is not enforceable. In such event, the
plaintiff is only entitled to such actual damages, if any, that are proved as
stated and defined in other instructions.
Partin did not object to this jury instruction (and in fact requested this instruction) and
the jury expressly found, based on this instruction, that the Performance Agreement met
the above requirements to be a valid and enforceable liquidated damages provisions.
There was sufficient evidence to support the jury's finding that the liquidated damages
clause of the Performance Agreement was valid and enforceable.
The evidence clearly establishes that the Performance Agreement was
enforceable and was not a penalty, but valid damages to compensate Schroeder for the
following: (1) value of possession of the vehicle; (2) compensation to Schroeder for

OBJECTION TO MOTION TO EXTEND DEADLINE AND OBJECTION TO MOTION TO AMEND
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decrease in the market for such vehicles; and (3) as an offset to any moneys owed to
Partin.
Schroeder testified that as a result of Partin's seventy-five day delay, Schroeder
lost use of his vehicle. As such, it is fair and reasonable that Schroeder be reimbursed
the reasonable value of Partin's possession of the vehicle and Schroeder's loss of the
vehicle. The evidence clearly established that the vehicle was extremely valuable and
that Schroeder lost the ability to use the vehicle or to hire someone else to work on the
vehicle for the seventy-five days Partin wrongfully retained possession of the vehicle.
Likewise, Partin enjoyed the benefit of continued possession of the vehicle and should
have to compensate Schroeder the fair value of such possession See IDJI 9.11. An
accurate determination of the value of this benefit to Partin and loss to Schroeder would
be difficult or impossible to quantify and as such, the Performance Agreement contains
a valid liquidation clause representing the reasonable value of this loss incurred by
Schroeder.
Schroeder likewise testified that when he originally purchased the vehicle and
hired Partin to build and install the engine, Schroeder contemplated selling the vehicle.
Schroeder explained that at the time he purchased the vehicle, the market for such a
vehicle was extremely hot and such vehicles were very lucrative investments. It was
only after Schroeder regained possession of the vehicle and realized that the market
had significantly dropped that Schroeder decided to keep the vehicle for himself.
Schroeder testified that during the seventy-five days Partin wrongfully retained
possession of the vehicle, the market for such vehicles was steadily dropping. Had
Partin completed the vehicle in a timely manner, Schroeder would likely have been able

OBJECTION TO MOTION TO EXTEND DEADLINE AND OBJECTION TO MOTION TO AMEND
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to sell the vehicle at a significant profit. Therefore, Partin's refusal to comply with the
terms of the Performance Agreement cost Schroeder a potentially very valuable
investment opportunity. However, the exact value of such damages would be difficult or
impossible to determine. As such, the Performance Agreement contains a valid
liquidation clause representing the reasonable value of this loss incurred by Schroeder.
Partin himself acknowledged that the Performance Agreement was reasonable.
Partin testified that he drafted performance agreements in the past with similar clauses.
Partin testified that he selected the amount he would be obligated to pay in the event he
failed to comply with the terms of the Performance Agreement. Partin also testified that
he chose this amount based on what he believed to be a reasonable discount on his bill
in the event he failed to comply with the Performance Agreement. In his deposition,
which was taken on April 28, 2009, Partin testified as follows:
Q.

All right. And where did you come up with that sum of $2,500?

A.
I just took it off of the balance, 25 percent of what I figured the bill
was going to be. That's -- when I've offered these clauses before, it's
been a standard deal.
Q.

Standard deal, so you've drafted these kind of contracts before?

A.

As far as a clause, yes.

E. Partin Oepo. P. 90, LL. 22-25, P. 91, LL. 1-5 (emphasis added).
By drafting the Performance Agreement and setting the amount of potential
liability in the event he breached the Performance Agreement, Partin clearly indicated
that he believed the amount to be paid in the event of a breach was reasonable.
Accordingly, Partin acknowledged that the Performance Agreement was reasonably
related to the damages sustained as a result of the delay.
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Finally, Partin failed to offer any evidence to establish that the liquidated
damages provision of the Performance Agreement was not reasonably related to the
damages actually suffered by Schroeder or that such provision is exorbitant or
unreasonable. As the party contesting the provision, Partin clearly had the burden of
establishing that the provision was unreasonable, but failed to offer any evidence at all
that the liquidated damages were not based on a reasonable estimation as to the
damages Schroeder actually suffered. Based on the foregoing, the liquidated damages
provision of the Performance Agreement should be upheld as enforceable.

C.

The Jury Properly Found Schroeder did not Interfere with Partin's Delivery
Partin next maintains that the Performance Agreement is unenforceable because

Schroeder interfered with Partin's delivery of the vehicle by allegedly refusing to pay
Partin. However, the undisputed evidence at trial established that Schroeder did not
even receive an invoice or any other form of written notice that there were amounts
outstanding until the parties' court date in December of 2008. Schroeder could not have
refused to make payment to Partin if Partin never requested payment from Schroeder.
In addition, the evidence establishes that the earliest Schroeder had any knowledge that
there was any outstanding bill was in November of 2008, at which point the October 8,
2008 deadline had long passed.
In addition, the evidence establishes that although Schroeder made repeated
efforts to determine when the vehicle would be completed and repeatedly asked Partin
to return the vehicle, Partin made no similar efforts to recover any payment from
Schroeder. There was substantial evidence submitted at trial that Schroeder did not
know of the alleged debt to Partin and Partin did not make reasonable efforts to collect
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such debts. As such, the jury properly found that Schroeder did not prevent Partin from
performing on the Performance Agreement.

D.

There was Substantial Evidence to Support an Award of $10,000.00
pursuant to the Performance Agreement
The amount of the award pursuant to the Performance Agreement is also

supported by substantial evidence. The undisputed evidence submitted at trial
established that Schroeder did not regain possession of the vehicle until December 23,
2008, approximately seventy-five days after October 8, 2008. As such, the liquidated
damages provision of the Performance Agreement requires Partin to pay Schroeder
$2,500.00 plus $100.00 per day, for a total of $10,000.00.

E.

The Jury Properly Calculated Schroeder's Damages for Breach of Parties'
Assembly and Installation Contract
Partin alleges that the jury miscalculated the damages for breach of the parties'

agreement. However, the evidence submitted at trial clearly supports the jury's verdict.
Mark Kidd ("Kidd") testified that he provided several parts and services to Schroeder's
vehicle as a result of the damage to the engine caused by Partin's faulty construction
and/or installation of the vehicle. See Plaintiff's Exhibit 6.
Specifically, Kidd testified that the only expenses on Plaintiff's Exhibit 6 that were
not incurred to fix the engine were the following:
•
•
•
•
•
•

Port heads
Dyno
Lash caps
Spring
Push rods
9 gallons of gas

$800.00
$750.00
$45.00
$152.82
$239.00
$20.00
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In total, $2,030.82 of Kidd's invoice was not attributable in any way to Partin's
failure to properly install the engine.
Kidd also testified that it would be necessary to properly machine the block to
allow for the head bolt installation and to properly balance the cam shaft. Kidd testified
that although the $455.00 cam shaft was not necessary, a new cam shaft was
necessary. Kidd estimated the value of such a cam shaft to be approximately $150.00.
Likewise, Kidd testified that rather than $618.00 in lifters, Schroeder would only need to
spend at least $80.00. Finally, Kidd testified that Schroeder would need to spend at
least $75.00 for the stud kit (rather than $263.00). Of the $6,554.33 invoice, at least
$3,516.51 was attributable to Partin. Coupled with the invoice of Tom Tillotson for
$3,489.00 (see Plaintiff's Exhibit 7), the total damages incurred by Schroeder to repair

the engine was $7,005.51.
In addition to the foregoing damages incurred by Schroeder to repair the engine,
Schroeder testified that several of the parts that he purchased or provided with the
vehicle were never returned to him. Specifically, Schroeder testified that he had to
purchase an additional set of rear end gears for $500.00 because the gears Schroeder
purchased from Partin were never returned to him (see Plaintiff's Exhibit 5). In addition,
Schroeder testified that he purchased the following parts from NAPA Auto Parts, none
of which were returned to him:
•
•
•

NPS Reman PS
NPS PS Hose
NPS PS Hose

$79.84
$28.53
$16.97
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Accordingly, Schroeder lost approximately $125.34 from these NAPA parts (see
Plaintiff's Exhibit 4). Schroeder also testified that he purchase the following parts from
Bouchillon Performance & Race Fuels, none of which were returned to him:
•
•
•
•

BPE
BPE
BPE
BPE

P.S. Bracket
Pulley SS
Nut Saginaw
Saginaw Cap

$108.58
$100.40
$2.21
$7.51

Accordingly, Schroeder lost approximately $218.70 from these Bouchillon parts (see
Plaintiff's Exhibit 4). Based on the foregoing, in addition to the damages Schroeder
incurred in fixing Partin's errors of $7,005.51, Schroeder also incurred losses of
approximately $844.04 from the new gears, the Napa parts and the Bouchillon parts, for
a total of $7,849.55. As such, there is substantial evidence to support the jury's verdict
of $7,578.00.
Finally, the jury submitted a question to the Court asking the Court to identify
those parts/services on Plaintiff's Exhibit 6 that were attributable to Partin. Partin
stipulated to the Court's response that the jury should make the determination based on
their recollection of the evidence. Partin cannot now seek to set aside said verdict,
because the jury's recollection went against Partin rather than in his favor.
For the foregoing reasons, the jury's verdict in actual damages is supported by
substantial evidence in the record.

F.

Jury Properly Found Partin Breached the Parties' Agreement
Partin alleges that the jury improperly found him to be in breach of the parties'

agreement because Schroeder prevented Partin from breaking in the engine. However,
the evidence submitted at trial established that Schroeder allowed Partin the opportunity
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to break in the engine, but that Partin failed to do so. Schroeder testified that after
waiting weeks, he was simply unwilling to wait through Partin's additional delays.
More importantly, the evidence established that Partin purposefully neglected to
tell Schroeder about the problems with the missing head bolts because he did not want
to anger Schroeder further. The testimony also establishes that installing head bolts is
not something that typically is associated with breaking in an engine. Accordingly,
Schroeder did not prevent Partin from properly installing the head bolts, because he did
not know they were missing in the first place. Had Partin informed Schroeder of the
missing head bolts (or had he installed the head bolts correctly upon initial installation),
the issues with Schroeder's vehicle would not have occurred. As such, the jury properly
found that Partin did breach the parties' agreement.

G.

Jury Properly Decreased Award to Partin
Finally, Partin asserts that he should be awarded the full value of his invoice (see

Plaintiff's Exhibit 8). However, the undisputed evidence established that the parties
never agreed that Schroeder would pay $85.00 per hour. In fact, Tom Tillotson, Mark
Kidd, Keith Soderquist and Charlie Cann each testified that their shop rate was less
than $85.00 per hour. Accordingly, the jury could have determined that $85.00 per hour
was not a reasonable rate and thereby decreased Partin's hourly rate.
Likewise, Tom Tillotson testified that several of the items listed on Partin's
invoice (see Plaintiff's Exhibit 8) were not actually performed. Specifically, Tom
Tillotson identified that the "8 Smith Brothers pushrods .250 shorter to correct geometry"
were actually provided; that the 2.5 hours to "install pushrods - check geometry - order
correct pushrods to be 0.250 shorter to the correct fit" was ever performed; or that the
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JUDGMENT OR ALTERNATIVELY FOR NEW TRIAL OR REMITTITUR - 15 -

16.0 hours to "completely disassemble engine and reassemble due to customer
supplied balancer fitting incorrectly" was ever performed. See Plaintiff's Exhibit 8.
Accordingly, the jury could have deducted an additional $148.00 for the push rods from
the materials, as well as deducting an additional 18.5 hours from the labor. Based on
the foregoing, there is substantial evidence to support the award the jury made to
Partin.

III.

CONCLUSION

Ultimately, Partin is using the motion for judgment notwithstanding the verdict
and motion for a new trial to retry each of the issues previously decided by the jury.
Partin should not be allowed to use this process to override the express findings of the
jury, all of which were supported by evidence. Accordingly, and for the foregoing
reasons, Schroeder respectfully requests this Court to deny Partin's motion for
judgment notwithstanding the verdict, Partin's motion for a new trial and Partin's motion
for a remittitur. In addition, Schroeder requests a judgment ordering Partin to pay
Schroeder's attorney fees incurred in defending these motions.

DATED this &day of October, 2009.

By:

~~~~
Brooke Baldwin
Attorneys for Cody Schroeder
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P.O. Box 5827
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Brooke Baldwin
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
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J CODY SCHROEDER,
an individual,

Plaintiff/Counterdefendant,
vs.
ERIK K. PARTIN,
an individual,
DefendantlCounterclaimant.
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)
)
)
)
)
)
)
)
)
)

Case No. CV-08-5227

OBJECTION TO DEFENDANT'S
MEMORANDUM OF COSTS AND
ATTORNEY'S FEES

-------------------------)
COMES NOW Plaintiff Cody Schroeder ("Schroeder"), by and through his
attorney of record Brooke Baldwin of Wright Brothers Law Office, PLLC, and, pursuant
to I.R.C.P. 54, submits this Objection to Defendant's Memorandum of Costs and

Attorney's Fees in the above-entitled matter. In his Motion and Memorandum of Costs
and Attorney's Fees and Affidavit in Support of Attorney Fees (collectively, the
"Motion"), Defendant Erik Partin ("Partin"), seek attorney fees pursuant to Idaho Code §
12-120(3) and I.R.C.P., Rule 54(e).
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Partin appears to contend that he was the prevailing party at trial because the
jury awarded Schroeder $17,578.11, offset by the $6,893.00 awarded to Partin. Partin
alleges that he prevailed in obtaining a $10,685.11 judgment against him because
Partin recovered a portion of his counterclaim that he sought at trial. Specifically, Partin
alleges that "both parties were successful with respect to their claims at triaL"
Idaho courts have uniformly held that such an offset should not prevent
Schroeder from being considered the prevailing party. In Griffith v. Clear Lakes Trout
Co., 143 Idaho 733, 152 P.3d 604 (2007) the defendant prevailed on a counterclaim
against the plaintiff, but for an amount less than the plaintiff's award. Id. The Idaho
Supreme court affirmed the trial court's holding that the plaintiff was nonetheless the
prevailing party. Id. Regarding the counterclaim, the court stated:
Clear Lakes' counterclaim does not change the outcome. The amounts
recovered by Clear Lakes were offsets against the amounts that they were
obligated to pay Griffith. Recognition of these amounts does not prevent
Griffith from being a prevailing party.
Id.

Ultimately, Schroeder, as the plaintiff in Griffith, prevailed on each of his claims.
The jury determined that the performance agreement entered into between the parties
was valid and enforceable and awarded Schroeder the entire amount sought pursuant
to such agreement. In addition, the jury determined that Partin breached the parties'
original agreement by failing to properly build and install the car, awarding Schroeder all
of his damages claimed as a result of such breach. In addition to this award, the jury
determined that Partin was entitled to an offset of $6,893.00, representing the
reasonable value of the parts and labor Partin provided to Schroeder. This amount was
significantly less than that sought by Partin.
OBJECTION TO DEFENDANT'S MEMORANDUM OF COSTS AND ATTORNEY'S FEES - 2 -

As such, Schroeder clearly prevailed on each of his claims and prevailed in
defending against a significant portion of the claim asserted by Partin. Accordingly,
Schroeder is the prevailing party in this matter. As Schroeder clearly prevailed in this
matter, it would be inappropriate to award Partin his attorney's fees pursuant to Idaho
Code § 12-120 or I.R.C.P. 54(d), as each rule allows for an award of fees only to the
prevailing party.
For the foregoing reasons, it is evident that Schroeder prevailed in this matter at
trial and as such, is entitled to an award of attorney's fees. Partin simply did not prevail
in this matter and as such, his Motion should be denied.

DATED this

1-

day of November 2009.
WRIGHT BROTHERS LAW OFFICE, PLLC

By:

Plrrm k-e J{,¥(&iJ.1j

J V\.-'

Brooke Baldwin
Attorneys for Cody Schroeder
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Brooke Baldwin, a resident attorney of the State of Idaho, hereby certifies that on
the 1-day of November 2009, she served a true and correct copy of the within and
foregoing document upon the following:

V. Lane Jacobson
ATTORNEY AT LAW

P.O. Box 5827
Twin Falls, ID 83303-5827
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U.S. Mail, postage prepaid
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Hand Delivery
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Andrew B. Wright [ISB No. 6812]
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WRIGHT BROTHERS LAW OFFICE, PLLC
1166 Eastland Drive North, Suite A
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Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
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Attorneys for Plaintiff/Counterdefendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CODY SCHROEDER,
an individual,
Plaintiff/Cou nterdefendant,
Appellant,

)
)
)
)

)

Case No. CV-08-5227
NOTICE OF APPEAL

)

vs.
ERIK K. PARTIN,
an individual,
DefendantlCounterclaimant,
Respondent.

)
)
)

Category:
Fee:

L(4)
$101.00

)
)
)

)

---------------------------)
TO: THE ABOVE NAMED RESPONDENT, ERIK K. PARTIN AND HIS
ATTORNEY, V. LANE JACOBSON, P.O. BOX 5827, TWIN FALLS, IDAHO, 833035827, AND THE CLERK OF THE ABOVE-ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:

1.

The above named appellant, Cody Schroeder, appeals against the above

named respondent to the Idaho Supreme Court from the final Judgment, the Amended
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Judgment, entered in the above-entitled action on the 25 th day of November, 2009, the
Honorable District Court Judge Randy J. Stoker presiding.
2.

Jurisdictional Statement. That appellant has a right to appeal to the Idaho

Supreme Court, and the judgment described in paragraph 1 above is an appealable
judgment under and pursuant to the Idaho Appellate Rules, including Rules 11 (a)(1)
and 11 (a)(6).
3.

Preliminary Statement of the Issues on Appeal. The appellant intends to

assert, among other issues that may be later asserted, the following issues on appeal:
A.

Did the district err in granting respondent's Motion for Judgment
Notwithstanding the Verdict or in the Alternative for a New Trial on the

grounds that the damages provision of a performance agreement entered
into between the parties was an unenforceable liquidated damages
provision.
B.

Did the district err in determining that both parties were prevailing parties
in this matter and in ordering each party to pay the other parties' attorney
fees.

4.

Sealed Record. No order has been entered to seal any part of this record.

5.

Transcript.

A.

The appellant requests the entire reporter's standard transcript as defined
in Rule 25(c) of the Idaho Appellate Rules be prepared. Appellant does
not request that the transcript be prepared in the compressed format as
described in Rule 26 of the Idaho Appellate Rules.
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B.

The appellant requests the preparation of the standard transcript in both
hard copy and electronic format.

6.

Record. The appellant requests the following documents to be included in

the clerk's record in addition to those automatically included under Rule 28 of the Idaho
Appellate Rules:

A.

Complaint and Demand for Jury Trial

B.

Answer and Counterclaim

C.

Answer to Counterclaim and Demand for Jury Trial

D.

Plaintiff's Amended Exhibit Disclosures

E.

Partin's Proposed Jury Instructions

F.

Final Jury Instructions

G.

Jury Verdict

H.

Plaintiff Exhibit List

I.

Defendant Exhibit List

J.

Judgment

K.

Motion for Judgment Notwithstanding the Verdict or in the Alternative for a
New Trial

L.

Motion and Memorandum of Costs and Attorney's Fees

M.

Motion and Memorandum of Costs and Attorney's Fees

N.

Affidavit in Support of Attorney Fees

O.

Objection to Motion for Judgment Notwithstanding the Verdict or in the
Alternative for a New Trial

P.

Objection to Defendant's Memorandum of Costs and Attorney's Fees
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7.

Exhibits. The appellant requests the following documents, charts, or

pictures offered or admitted as exhibits be copied and sent to the Supreme Court:
A.

Plaintiff's Exhibit 10

8.

Certification. I certify:

A.

That a copy of this Notice of Appeal has been served on each reporter of

whom a transcript has been requested as named below at the address set out below:
Sabrina Torres
P.O. Box 126
Twin Falls, Idaho 83303-0126
B.

That pursuant to Rule 24(c) of the Idaho Appellate Rules, an estimated fee
of $200.00 for preparation of the reporter's transcript has been paid to the
clerk of the district court;

C.

That, pursuant to Rule 27(c) of the Idaho Appellate Rules, an estimated
fee of $100.00 for preparation of the clerk's record has been paid;

D.

That the appellate filing fee has been paid; and

E.

That service has been made upon all parties required to be served
pursuant to Rule 20 of the Idaho Appellate Rules.

DATED THIS

10

day of December, 2009.
WRIGHT BROTHERS LAW OFFICE, PLLC

Brooke Baldwin
Attorneys for the Appellant
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Brooke Baldwin, a resident attorney of the State of Idaho, hereby certifies that on
the JQ day of December 2009, she served a true and correct copy of the within and
foregoing document upon the following:

[X]
[ ]
[ ]
[ ]

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile

Shari Cooper
P.O. Box 126
Twin Falls, Idaho 83303-0126

[X]
]
]
]

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile

Sabrina Torres
P.O. Box 126
Twin Fails, Idaho 83303-0126

[)(]
[ ]
[ ]
[ ]

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile

V. Lane Jacobson
ATTORNEY AT LAW

P.O. Box 5827
Twin Falls, ID 83303-5827

[
[
[

Brooke Baldwin
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TW!N FALLS CO. IDAHO
FILED

V. LANE JACOBSON [ISB No. 5994]
ATTORNEY AT LAW

161 Fifth Avenue South
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Post Office Box 5827

By ________

Twin Falls. ID 83303-5827
Telephone: (208) 733-5500
Facsim.ile: (208) 733-5553
Email:
vljacobson@cableone.net
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Attorney for Respondent

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
)

CODY SCHROEDER, an individual;

) Case No. CV-08-5227
)

Plaintiff / Counterdefendant
Appellant,

vs.

ERIK K. PARTIN. an individual,
Defendant J Counterc1aim.ant
Respondent.

) REQUEST FOR ADDITIONAL RECORD
) ORIN THE ALTERNATIVE AN
) ADDITIONAL EXHlBIT
)
)
)

)
)

~--------------~---------)
TO: THE ABOVE NAMED ApPELLANT, CODY

SC:HROEDER AND HIS

ATTORNEY, BROOKE BALDWIN, AND THE CLERK OF THE ABOVE ENTITLED COURT.
NOTICE IS HEREBY GIVEN, that the Respondent in the above entitled proceeding

hereby requests, pursuant to Rule 19, 1.A.R., that the original Deposition. of Cody Schroeder
dated April 28, 2009 be included in the reporter!s transcript or clerk's record in addition to that
required to be included by the l.A.R. and the notice of appeaL In the alternative, Respondent

requests that the original Deposition of Cody Schroeder be filed as an exhibit as contemplated
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12/23/2009
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20873355
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under Rule 28 and Ru.le 31, LA.R. Any additional transcript should be provided in an electronic
format.
I certify that a copy of this request for additional transcript has been served on
each court reporter of whom a transcript is requested as named below at the address set out
below:
Sabrina Torres

P.O. Box 126
Twin Falls. ID 83303-0126

r certify that this request for

additional record has been served upon the clerk of

the district court and upon a1 parties Te~red to be served pursuant to Rule 20l LA.R.
DA TED this

11!... day of December, 2009.

BrV~~
V.LANEJ~N
Attorney for Respondent
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V. LANE JACOBSON~

a resident attorney of the

State

of Idaho, hereby certifies that o.n the

Clay of December, 2009, he served a true and correct copy of the within and foregoing

document upon the following:
Brooke Baldwin
Wright Brothers Law Office, PLLC
P.O. Box 226
Twin Falls, ID 83303
FAXNo.: (208) 733·1669

Shari Cooper
P.O. Box 126
Twin Falls, ID 83303-0126

Sabrina Torres
P.O. Box. 126
Twin Falls, ID 83303"0126

[ ]
[ ]
[~ J
[ ]

U.S. Mail. Postage Prepaid
Hand Delivered
Overnight Mail
Facsimile Transmission

[..Jl

u.s. Mail, Postage Prepaid

[

Hand Delivered
Overnight Mail
Facsimile Transmission

[ ]
[ ]
]

[-VJ
[ J
( ]
[ ]

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Facsimile Transmission

.k~

V. LANE JACQ

~ N

REQUEST FOR ADDITIONAL REe
EXHIBIT _3
.
ORD OR IN THE ALTERNATNE AN ADDITIONAL

L

182

04/04

V.
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ATTORNEY AT LAW
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IN THE DISTRlCT COURT OF THE FIFTH JUDICIAL DISTRlCT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CODY SCHROEDER, an individual,
Plaintiff / Counterdefendant
Appellant,
vs.
ERIK K. PARTIN, an individual,
Defendant / Counterc1aimant
Respondent.
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Case No. CV -08-5227
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------------------------------)
To: THE ABOVE NAMED ApPELLANT, CODY

SCHROEDER AND HIS

ATTORNEY, BROOKE BALDWIN, AND THE CLERK OF THE ABOVE ENTITLED COURT.
NOTICE IS HEREBY GIVEN, that the Respondent in the above entitled proceeding

hereby requests, pursuant to Rule 19, LAR., that the original Deposition of Cody SchJoeder
dated April 28, 2009 be included in the repOJier's transcript or clerk's record in addition to that
required to be included by the LA.R. and the notice of appeal. In the alternative, Respondent
requests that the original Deposition of Cody Schroeder be filed as an exhibit as contemplated
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under Rule 28 and Rule 31, LA.R. Any additional transcript should be provided in an electronic
fOnl1at.
I certify that a copy of this request for additional transcript has been served on
each court reporter of whom a transcript is requested as named below at the address set out
below:
Sabrina Torres
P.O. Box 126
Twin Falls, ID 83303-0126
I certify that this request for additional record has been served upon the clerk of
the district court and upon al parties required to be served pursuant to Rule 20, LA.R.
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DA TED this ~ day of December, 2009.
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ERIK K. PARTIN,
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SUPREME COURT NO. 37228-2009
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CLERK'S CERTIFICATE

)

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District
of the State of Idaho, in and for the County of Twin Falls, do hereby certify that the foregoing
CLERK'S RECORD on Appeal in this cause was compiled and bound under my direction and is a
true, correct and complete Record of the pleadings and documents requested by Appellate Rule 28.
I do further certify that all exhibits, offered or admitted in the above-entitled cause,
will be duly lodged with the Clerk of the Supreme Court.
WHEREOF, I have hereunto set my hand and affixed the seal of the said Court this
16th day of March, 2010.
KRISTINA GLASCOCK
Cl r
the District Court
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SUPREME COURT NO. 37228-2009
DISTRICT COURT NO.CV 08-5227
CERTIFICATE OF EXHIBITS

)

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of
the State ofIdaho, in and for the County of Twin Falls, do hereby certify:
That the following is a list of exhibits to the record that have been filed during the course
of this case.
Plaintiffs Exhibit 10, Performance Agreement with cover letter from Erik Partin
Deposition of Cody Schroeder

In WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 16 th day of March, 2010.

KRISTINA GLASCOCK
Clerk of the District Court
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I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of
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REPORTER'S TRANSCRIPT to each of the Attorneys of Record in this cause as follows:

Andrew Wright
WRIGHT BROTHERS LAW OFFICE, PLLC
1166 Eastland Drive, N., Suite A
P. O. Box 226
Twin Falls, ID 83303-0226

V. Lane Jacobson
ATTORNEY AT LAW
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P. O. Box 5827
Twin Falls, ID 83303-5827
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